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II. ISSUES PRESENTED. 


A. IS AN INDIVIDUAL'S CONSENT TO PARTICIPATE IN A LINE-UP 
VALID IF HE IS TOLD, PRIOR TO THE LINE-UP, THAT HE IS REQUIRED 
TO PARTICIPATE IN THE LINE-UP? 

B. CAN AN INDIVIDUAL EE DEEMED TO HAVE CONSENTED TO A 
SEARCH OF HIS BASEMENT WHEN THE WRITTEN CONSENT TO SEARCH 
EXECUTED BY HIM AT THE REQUEST OF LAW ENFORCEMENT OFFICERS 
DELINEATES THE AREA TO BE SEARCHED AS THE FIRST FLOOR OF HIS 
APARTMENT AND WHEN THE SUPPORTING EVIDENCE INDICATES THE 
INDIVIDUAL INTENDED TO LIMIT THE SEARCH TO THE FIRST FLOOR 
AREA? 

C. IS AN INDIVIDUAL BOUND BY A CO-TENANT'S CONSENT TO 
SEARCH A JOINTLY-OCCUPIED AREA WHEN THE INDIVIDUAL HAS 
PREVIOUSLY REFUSED TO CONSENT TO A SEARCH OF THAT AREA? 

D. IS A CONSENT TO SEARCH GIVEN BY AN INDIVIDUAL SUBJECTED 
TO CUSTODIAL INTERROGATION VALID IF THE INDIVIDUAL HAS NOT BEEN 
ADVISED OF HER RIGHT TO COUNSEL, HER RIGHT TO REMAIN SILENT, 

AND OF THE FACT THAT ANYTHING FOUND DURING THE SEARCH CAN BE 
USED AGAINST HER? 








III. STATEM E NT OF THE CASE . 

A. HISTORY OF THE DISTRICT COURT PROCEEDINGS . 

The defendant-appellant Leon McCloud was indicted 
on December 6, 1973 and charged with two counts of bank 
robbery, in violation of 18 U.S.C. §§2113(a) and (b). 

The principal evidence against McCloud was approximately 
fourteen thousand dollars In cash and a pistol, found in 
the basement of McCloud’s apartment building, and the 
identification of him as the robber made by the bank 
manager following a line-up conducted on the night of the 
robbery. Prior to trial, McCloud filed separate motions 
to suppress the money and pistol as evidence against him 
and to suppress the line-up Identification and any 
subsequent in—court identifications [Appendix, Exhibits 
8 and 9 , p. A -44 , A -47 J• An evidentiary hearing was 
held in connection witn the motions on March 18-19, 197^. 
The motions were denied by the district court, Blumenfeld, 
J., in a written opinion [App., Ex. 5, P- A-7] filed on 
September 19, 197 1 *. 

On December 11, 197^, McCloud was found guilty of 
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two counts of bank robbery after a two-day jury trial. 

On February 3, 1975, McCloud was sentenced to five years 
Imprisonment on each count, to run concurrently, with 
execution suspended, and probation for five years. 

Notice of appeal was filed on February 13, 1975. 

. B. STATEMENT OF THE FACTS . 

1. Evidence Presented At The Evidentiary 
Hearing Held In Connection With McCloud's Motions To 
Suppress (March 18-9, 197*0. 

On November 28, 1973, at approximately 3:00 p.m., 
a lone individual robbed the State Dime Savings Bank in 
Enfield, Connecticut [Transcript of Hearing (Record on 
Appeal, volumes I and II), p. 53. Several hours later, 
four FBI agent 3 and one Enfield police officer, pursuing 
their "best lead," arrived at McCloud's apartment at 11 
Winter Street, Hartford, to inquire as to McCloud's 
possible knowledge of the robbery [T., p. 31, 1*0 32, 15]. 
After initial converstaion with McCloud's common-law 
wife, Eva Edwards, the agents spoke with McCloud concerning 
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his whereabouts during the time in question and his 
possible knowledge of the crime [T., p. 15] • 

After approximately fifteen minutes of conversation, 
agent Santacroce asked McCloud to accompany the agents 
to headquarters "to clear up whether or not he was 
involved in this situation [T., p. 18]." While all the 
witnesses at the hearing agreed that such a request was 
made, the testimony differed as to the nature of 
Santacroce*s request and McCloud's response. 

Santacroce testified that he asked McCloud to go 
to the police station "to possibly appear in a line-up 
[T., p. 18]," and that McCloud, after an initial period 
of silence, stated he would be glad to go [Id.] 

Agent Millen, who was also present at McCloud's apartment, 
gave a similar account of the conversation [T., p. M], 

The agents also testified that they had no warrant for 
McCloud's arrest [T., p. 14] or detention for line-up 
purposes [T., p. 21] and that McCloud was not Informed 
of any of his constitutional rights at the apartment 
[T., p. 16]. 
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McCloud testified that Santacroce did not mention a 
line-up when he asked McCLoud to come to headquarters, 
but rather had indicated that McCloud might be able to 
assist in the continuing investigation of the robbery [T., 
p. 59]. Furthermore, McCloud testified that initially 
he had declined to accompany the agents, informing them 
that he "was tired ... and would come down the next day" 
by himself [Id.] Only when the agents, insisted, in a 
tone that sounded like a command to McCloud [T., p. 60], 
did he agree to go to headquarters; as McCloud stated 
under cross-examination, he agreed to accompany the agents 
because "there was a police officer asking me to do 
something, and plus the fact that there was about six to 
seven officers there and I was fear — you know, was 
scared of them beating me or something like that [T., p. 63 ]. 

McCloud also testified he had never been interrogated by 

* 

police officers before [T., p. 103]- 

Eva Edwards, McCloud's common-law wife, corroborated 
McCloud's testimony, testifying that in response to 
Santacroce's request "to go down to headquarters to clear 
up a few matters ... to.get the situation cleared up 
tonight," McCloud had stated, "No, wait until tomorrow 
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[T., p. 79]." Only after the agents persisted did McCloud 
agree to go [Id.] 

Daisy Jones, McCloud’s next-door neighbor, also 
confirmed McCloud's version of the conversation [T., p. 

95]. 

After accompanying the agents to Hartford police 
headquarters, McCloud was placed in a small interrogation 
room, was for the first time informed he was a suspect, 
and was interrogated by the investigating agents [T., p. 

21]. After approximately one hour of interrogation, 

Millen asked McCloud to participate in a line-up and 
presented him with a line-up consent form [T., pps. 38-9; 
App., 7 *- 2 , p. A-4]. Among other things, the form 
stated, "You are required to participate in the line-up ... 
[T., p. 62]." 

This form was initially put into use in 1968, prior 
to Davis v. Mississipp i, 39^ U.S. 721 (1969), ard incorrectly 
advised McCloud that he was required to participate in 
the line-up. [See District Court Ruling at A-19; pps. 15-6, 
infra.] 




After reading the form, McCloud executed the 
written consent to appear in the line-up [T., p. 38-91. 
After receiving the written consent, the agents for the 
first time attempted to arrange a line-up [T., p. 39]. 

At the line-up, conducted that evening on the third 
floor of the police station, McCloud was viewed by 
Ernest Woolette and Mildred Root, employees of the bank 
[T., p. 10], Woolette made a positive identification 
of McCloud as the robber, while Mrs. Root was only able 
to eliminate the other participants in the line-up as 
possible suspects and indicate that McCloud resembled 
the robber [T., p. 10]. Woolette had previously told 
the agents that the robber did not have a moustache; 
at the line-up, McCloud had a moustache [T., p. 29]. 

Subsequent to the line-up, McCloud was returned to 
the interrogation room and informed that he was under 
arrest for the bank robbery [T., p. 113j» although no 
warrant had as yet been secured [T., pps. 118-9]. McCloud 
was asked, at this time, to consent to a search of his 
premises, which he did, in writing, executing a standard 












consent to search form specifying his permission to 
search his automobile and the first xloor of his 
apartment at 11 Winter Street [T., p. H 4 ! App ” EX * 

3, p. A-5]. After consultation with her husband, Eva 
Edwards also executed a similar form consenting to a 
search of the first floor of the apartment [T., p. 127; 
App. EX. 4, p. A-6]. McCloud and his wife intended to 

limit the search to the first floor area at 11 Winter 
Street [T., pps. 163-4]. The agents understood the 
consents to be limited to the first floor area at 11 
Winter Street [T., PP s. 127, 129-30, 139, 150, 155]. 

Both McCloud and his wife were informed by the agents 
(and by the forms) of their right to refuse to permit 
a search in the absence of a search warrant [T., p. 128, 
121]. No other advice as to constitutional rights 
was ever given to Eva Edwards [T., p. 23]; McCloud was 
also informed earlier of his Miran da rights [T., p. 109] 

WhiDe her husband was being interrogated, Eva 
Edwards was also interrogated by Santacroce concerning 
her’possible involvement in the robbery [T., p. 24]. 
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Even after Ms. Edwards indicated her unwilljngness tq 
submit to such interrogation, the agents persisted [T., 
p. 168]. Although Ms. Edwards was, in fact, a suspect 
in the case [T., p. 24], no Miranda warnings were ever 
given to her [T., p. 23]. 

After receiving the consents to search, three 
agents and Ms. Edwards went, in separate cars, to 11 
Winter Street, where agents Brandon and Millen, under 
Santacroce's supervision, searched the first floor of 
the apartment [T. t pps. 138-9]. During this search, 

Brandon observed a door leading off the living room and 
determined from Ms. Edwards that the door led to a 
basement area used by McCloud and her [T., p. 139]. 
Santacroce testified that at this point he requested 
permission from Ms. Edwards to search the basement [T., 
p. 140], such permission being necessary to extend the 
original limits on the search [T., p. 155]. Ms. Edwards 
testified that Sancacroce neither requested nor received 
her permission to search the basement [T.» P* 163]. 

No evidence was found on the first floor of the 
apartment. In the basement, the agents found approximately 
fourteen thousand dollars in cash and a pistol. In 
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McCloud's automobile, the agents found numerous .380 
shells. 


2. Evidence Presented At Trial (December 
10 -11, 197 1 *). 1 

At trial, twelve witnesses testified concerning the 
robbery of the State Dime Savings Bank, Enfield, Connecticut 
on November 28, 1973. 

Three bank employees testified concerning the identity 
of the bank robber, and the statement of a fourth employee 
was received by stipulation. Ernest Woolette, bank 
manager, testified as to the fact of the robbery. Woolette 
positively identified McCloud as the bank robber and 
testified he had previously identified McCloud at a line-up 
held on the night of the robbery. Woolette admitted 
that the robber's face was mostly concealed from view by 
dark sunglasses and a hat covering the robber's face; 


1. Since the evidence relating to the issues raised 
in this appeal is wholly contained in the transcript of the 
evidentiary hearing, the appellant has not submitted, nor 
ordered, a transcript of the actual trial proceedings herein. 
This summary of the trial evidence is presented to acquaint 
the Court with the facts of the case and thus place in context 
the significance of the contested evidence. The appellant 
does not anticipate an argument from the Government of 
harmless error. 
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Woolette was thus only able to see clearly the area of 
the robber's face from the nose down. On the day of the 
robbery, Woolette told police the robber did not have 
a moustache; McCloud had a moustache when he was picked 
out of the line-up by Woolette. 

Maureen Pell, a teller at the bank on the day of 
the robbery, was unable to identify McCloud as the bank 
robbery. 

Maureen Griffin, a bank teller, made a positive in¬ 
court identification of McCloud as the robber, but 
admitted she had not seen the robber since the time of 
the robbery, over a year before, and had told police 
the robber had a goatee. At the time of the in-court 
identification, McCloud was seated at the defense table 
and was the only black man in the courtroom. 

The statement of Mildred Root, head teller on the 
day of the robbery, was admitted into evidence and 
indicated that Root had viewed the same line-up as Woolette 
and could not positively identify McCloud as the robber, 
although McCloud did. resemble the robber. 
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Three FBI agents testified concerning their 
investigation on the day of the robbery, their encounter 
with McCloud at his apartment, and their subsequent 
discovery of the bank money and pistol in the basement 
of McCloud’s apartment building and of several shells 
in McCloud's automobile. The agents also testified as 
to conflicting statements given by McCloud as to his 
presence in Enfield on the day of the robbery. The 
agents also testified that on the day of the robbery 
McCloud had a moustache and no goatee. 

The testimony of several witnesses established that 
someone using McCloud's name had rented a brown Hertz 
automobile on the day of the robbery, that that automobile 
had been seen in the area of the bank prior to the robbery, 
that the bank robber had been seen leaving the bank in 
a similar brown car, that someone using McCloud's name 
had returned the automobile to Hertz at 6:00 p.m. that 
evening, and that a Hertz receipt was found on McCloud in 
a search incident to his arrest at the police station. 
Testimony also revealed that approximately fourteen 
thousand dollars was missing from the bank. 
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IV. 


ARGUMENT: MCCLOUD WAS IMPROPERLY COMPELLED TO 

PARTICI PATE IN” THE L INE-UP CON D UCTED On' LOVEMhiy rt 
pTT Tq 7 9 AT THE HARTFORD POLIC E STATION, AND 
T1T^ETPT^’~ : A' r i'^:Ou , TESTIMONY WAS THEREFORE ERRONEOU SLY 

ADMITTED AT TRIAL. 


The first issue raised in this appeal is whether 
Woole'cte's identification testimony was improperly 
admitted into evidence at trial because McCloud was 
unconstitutionally compelled to participate in the 
line-up that formed the basis for such testimony. 
Specifically, this Court must decide whether McCloud 
was improperly induced to agree to the line-up by a 
consent form that incorrectly advised him he was 
required to participate in the line-up. 


On the night of November 28, 1973, McCloud 
accompanied several FBI agents to the Hartford police 
station. After undergoing questioning for over an hour 
McCloud was presented with a line-up consent form 
(entitled "Your Rights at a Lineup") and was asked by 
FBI agent Mil en if he would consent to appear in a 
line-up. The third sentence of the form stated: 

You are requi red to participate in 
the line-up but you are entitled to 
have an attorney of your own choosing 
present. [Emphasis added.] 







After reading this statement, McCloud executed the form 
thereby agreeing to participate in the line-up. 


It is clear, and the district court so held [App., 

Ex. 5 at A-19], that judicial authorization is necessary 
before an individual may be compelled to participate in 
a line-up. Davis v. Mississippi , 39^ U.S. 721 (1969). 

The written consent form was thus constitutionally 
inaccurate and could not serve to validate McCloud's 
participation in the line-up. Bum p er v. North Caroli n a , 

391 U.S. 5^3 (1968). 

The issue, however, as framed by the district court 
opinion, was to what extent McCloud's previous cooperation 
with the agents made his written station-house consent 
superfluous. A second issue, not considered by the 
district court, is whether McCloud's subsequent cooperation 
with the agents can conceivably be deemed voluntary once 
he received the incorrect advice. 
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IN THE ABSEN CE OF JUDICIAL AUTHORIZATION, AN 
TNDTVTDIIAL MAY NOT BE COMPELLED TO PARTICIPATE 
IN A LINE-UP. 


It is, after Davis v. Mississippi , 394 U.S. 721 (1969), 
well-established that in the absence of Judicial authorization, 
law enforcement agents may not detain an individual and 
require him to participate in a line-up (or provide other 
non-testimonial evidence against himself). As the Supreme 
Court stated in Davis , in suppressing fingerprint evidence 
obtained during a judicially unauthorized investigative 
detention: 


Nothing is more clear than that the Fourth 
Amendment was meant to prevent wholesale 
intrusions upon the personal security of 
our citizenry, whether these intrusions be 
termed "arrests” or "investigatory detentions. 

Detentions for the sole purpose of 
obtaining fingerprints are no less subject 
to the constraints of the Fourth Amendment. 

[at 726-7] 

Davis' holding has been held applicable to detentions 
initiated to provide other forms of non-testimonial 
evidence, Cu££ v. Murphy , 412 U.S. 291 (1973) [fingernail 
scrapings]; cf., United States v. Dionisio, 410 U.S. 1 
(1973) [voice exemplars]; United States v. Mara_, 410 U.S. 
19 (1973) [handwriting exemplars]; including line-up 


I 








identifications. United States v. Anderson, 490 F.2d 785 
(D.C.Cir. 1974); Blehunik v. Fellcetta , 441 F.2d 228 

(2nd Cir. 1971). 


B. THE GOVERNM ENT FAILED TO ESTA§LISHMCCL0UD1S 
VALID CONSENT TO PARTICIPA1& IN iHb LINE-UP. 


In the instant case, there has been no claim of prior 
Judicial authorization to arrest or detain McCloud. Rather 
the Government has sought to uphold the line-up proceeding 
by claiming McCloud voluntarily consented to the line-up. 
While such consent would, concededly, circumvent a warrant 
requirement, proof of McCloud's valid consent has not been 
shown and indeed does not exist in this case. 


As the Supreme Court has repeatedly stated, "When a 
prosecutor seeks to rely upon consent to Justify the 
lawfulness of a search, he has the burden of proving that 
the consent was, in fact, freely and voluntarily given." 
Schneckloth v. Bustamonte , 412 U.S. 218, 222 (1973); 

Bumper v. North Carolina , supra , at 549. The prosecutor's 
burden requires proof to what this Circuit has called an 
"exacting standard:" to satisfy constitutional requirements 
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the Government must prove "by clear and positive evidence 
that the consent was "voluntary, unequivocal, specific 
and intelligently given " United States v. Como, 3^0 F.2d 
891, 893 (2nd. Cir. 1965); United States v. Bell, 335 F.Supp 
797 , 803 (E.D.N.Y. 1971). Mere acquiescence to a claim of 
lawful authority does not constitue valid consent. 

Bumper , supra . 

In light of these constitutional principles, it is 
clear that any consent to appear in the line-up obtained 
pursuant to the inaccurate consent form is invalid. 

Bumper , supra . In the absence of such consent or some 
form of judicial authorization, McCloud could not be 
compelled to participate in the line-up. Pavla, sup . r a. 
Accordingly, the line-up proceeding was invalid. 

In denying McCloud's motion to suppress the 
identification evidence, the district court held Davis 
inapplicable because McCloud voluntarily accompanied the 
FBI agents to the Hartford police station on the night 
of the line-up [at A-l8]. The court specifically ruled: 
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Nothing in Davis or any other case 
holds that the police, having gained 
a person's consent to the 'seizure 
or'detention' by which he is brougnt 
to the site of the line-up, must 
secure separately his consent to actual 
participation in the line-up. Lid.*] 

The appellant respectfully submits that the district 
court's holding in this regard is clearly in error. 

in Cupp v . Murphy , 412 U.S. 291 (1973), the defendant 
had, as here, voluntarily gone to the police station for 
questioning about his wife's murder. At the station a 
police officer observed blood under the defendant's 
fingernails and proceeded to take skin scrapings for 
comparison with lacerations on the victim's throat. The 
Supreme Court held that notwithstanding the defendant's 
Initial voluntary appearance at the police station, when 
the police detained him at the station to take the 
scrapings, an investigatory seizure at that point occurred, 
and Fourth Amendment protections were applicable. The 
detention was upheld only because the police had probable 
cause to arrest the defendant. Murphy , supra, at 294-5- 
In the instant case, there is no claim of probable cause 
to arrest McCloud prior to the line-up. 
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The appellant does not dispute the district court's 
contention that Davis is applicable only to the lawfulness 
of the seizure that occasioned the participation in the 
line-up; rather, the appellant submits that under Cup£ v. 
Murphy the unlawful seizure occurred after McCloud had 
arrived at the police station when he was informed he was 
no longer free to go but was required to participate in the 
line-up. Unlike the situation in Dlonislo , supra , relied 
on by the district court, McCloud was not present at the 
station pursuant to lawful grand jury process compelling 
him to remain; nor, as in Murphy , supra , did probable 
cause to arrest McCloud exist. Thus, because the agents 
had no lawful authority to detain McCloud should he have 
wished to leave prior to the line-up, when they told him 
he was required to participate in the line-up, an unlawful 
seizure or detention at that point occurred. 

Although McCloud did not object to the line-up, no 
inference of consent is constitutionally permissible. 
McCloud was incorrectly advised that he was required to 
participate in the line-up, making objection futile. Mere 
acquiescence to a claim of lawful authority does not 
constitute valid consent. Bumper , supra . In no case has 
a defendant's failure to object to a law enforcement 
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officer’s wrongful claim of lawful authority been held to 
constitute consent. Indeed, in Davis , the fingerprints 
were suppressed even though the defendant made no objection 
to the unwarranted detention. Davis , supra , at 729 (Black, 

J., dissenting). Similarly, in Bumper , the search was 
condemned even though no objection was made to the police 
officers’ entry into the apartment under the claimed 
authority of the invalid warrant. In both casfes, tne 
officers' improper claim of lawful authority was held to 
constitute coercion sufficient to invalidate any alleged 
consent, lack of objection notwithstanding. 

It should be noted that the district court made no 
finding that McCloud specifically consen’-ed^to the line-up 
when he agreed to go to the police station, and indeed 
such a finding would be clearly erroneous. Agent Santacroce 
testified that he asked McCloud to come to the police 
station "to possibly appear in a line-up." Agent Millen, 
who was present with Santacroce at the apartment and wa^< 
also present later at the police station interrogation, 

2~! The district court found that "the defendant consented 
of his own free will and without intimidation to his accompanying 
agents of the FBI on November 28, 1973 to the Hartford Police 
Station for the purpose of establishing — possibly by appearing 
in a line-up — to the satisfaction of the investigating 
authorities his innocence of the bank robbery under investigation 
[at A-16]." 


* 
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testified that the specific consent to appear in the line-up 
was secured from McCloud in writing at the police station 
pursuant to the invalid consent form. 

Q [By the Government]: You say you asked him 
to consent [to the line-up]. He did consent? 

A [Millen]: And he consented to this line-up. 

Q: Was that in writing? 

A: Yes it is. 

Q: Do you have a copy of that consent? 

A: Yes. 

Mr. Golub: Your Honor, I'm a bit confused 
at the time sequence here. 

The Court: All right. When was the consent 
in writing executed? 

The Witness: The consent to a line-up? 

The Court: Line-up. 

The Witness: It was ... the time in the 
consent to a line-up is 
9:30 p.m., 11/28/73. 

Q: Where was Mr. McCloud at 9:30 p.m. on that date? 

A: At the Hartford Police Department. 

[T., p. 353 

From the testimony of the agents, it is apparent that 
McCloud's specific consent to appear in the actual line-up 
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was secured at 9:30 p.m. at the police station, although 
the possibility of a line-up may have been mentioned at 
the apartment. It is also apparent that it was the 
understanding of the investigating agents that specific 
consent to the line-up was obtained only at the station 
pursuant to the consent form: indeed, the agents did not 
attempt to arrange the line-up prior to the written consent 
at 9:30 [T., p. 39]. 

C. EVEN HAD MCCLOUD PREVIOUSLY CONSENTED TO THE 
LINE-UP WHILE AT HIS APARTMENT, THE SUBSEQUENT 
MISADVICE WOULD INVALIDATE'THE LINE-UP. 

The evidence is thus overwhelming that no spec 1fic consent 
to appear in the actual line-up was obtained from McCloud 
prior to the invalid written consent. Any other finding 
is clearly erroneous. However, even assuming, arguendo , 
McCloud's prior consent at the apartment, such consent would 
not validate the subsequent proceeding. 

Whether or not unequivocal consent was previously 
obtained, subsequent consent was sought from McCloud at 

Even if such additional consent was 


the police station. 




not constitutionally necessary, 3 the advice presented to 
McCloud at the station misstated his rights at_ that tim e, 
even presuming prior consent. Even had he previously 
consented to the line-up, McCloud was not irrevocably 
bound by such consent and could not properly be so 
informed. McCloud was not under arrest prior to the 
line-up and was legally free to depart the station at any 
time and/or refuse to participate in the line-up. 

McCloud was at all times specifically entitled to cease 
cooperation with the agents by withdrawing any prior consent 
should he so choose. Miranda v. Arizona , 384 U.S. i! 36, 

473-4 (1966); Cupp v. Murphy , supra . By instructing 
McCloud that he was required to participate in the line-up, 
the agents deprived McCloud of his right to cease 
cooperation. 

The right to withdraw consent goes to the very heart 
of consent law, since valid consent must be totally 


3 "] The appellant does not concede this. McCloud was 
not informed he was a suspect in the robbery until he was 
brought to the station. Given the custodial detention and 
interrogation that followed, the voluntariness of any prior 
consent becomes suspect. Both Mirand a and Schnecklotn v. 
Bustamonte, supra, Indicate that an in-custody consent t0 
appear in a line-up must be preceded by a statement of 
constitutional rights. The failure to advise McCloud of* 
his right to refuse made his participation in tne ^.ine-u{T 


invalid. 
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voluntary; it is, of course, obvious that a consent 
loses its voluntary character if the consenting party 
wishes to withdraw it. Indeed, in Miranda^ the Supreme 
Court explicitly established the individual's right to 
terminate cooperation with the police "at any time prior 
to or during questioning [at 473-4 (emphasis added)]," 
before or after consent has been given. The Court 
observed: 

Without the right to cut off questioning, 
the setting of in-custody inteirogation 
operates on the individual to overcome free 
choice in producing a statement after the 
privilege has once been invoked. [Id.-] 

Thus, "opportunity to exercise these rights must be 

afforded to him throughout the interrogation [Id.., at 479]. 

Accord : Cupp v. Murphy , supra . 

The critical nature of McCloud's right to withdraw 
his prior consent is underscored by the circumstances 
of his continuing interaction with the agents. At his 
apartment, McCloud was told only that the agents were 
seeking information from people who had been seen in 
Enfield that day; McCloud was not informed he was a 
suspect and may have viewed participation in a line-up as 
unlikely or perfunctory in nature. Once at the station, 






however, a totally different situation was presented. 
McCloud was placed in a small interrogation room, was 
formally advised that he was a suspect in the robbery, 
and was continually questioned for over an hour in 
confined quarters by two or more agents. 


The realization that he was now considered a suspect 
and the circumstar.ces of his custodial detention and 
interrogation might well have induced McCloud to withdraw 
his prior consent to appear in the line-up.^ An individual 
might reasonably change his mind about voluntary cooperation 
with the authorities when confronted with official suspicion 
and interrogation, especially when the authorities Initially 
adopted a contrary pose. Most significant in support of 
this argument (presuming prior consent to the line-up) is 
the fact that the investigating agents themselves felt it 
was necessary to obtain consent from McCloud at the station. 


4. McCloud's willingness to speak with the agents at the station 
does not necessarily indicate a willingness to participate in the 
line-up. Cunp v. Murphy , supra . There is a signficiant difference 
in the nature of cooperation involved in submitting to police questioning 
and submitting to a line-up. In the former, the individual control the 
extent to which incrimination information may be disclosed; in the 
latter, the individual has no control over whether he will be 
incriminated by others' identification of him. Thus, an individual 
might bo willing to undergo questioning but might not wish to submit 
to a line-up. 
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Because the agents tcld McCloud he was required to participate 
in the line-up, McCloud was denied his right to cease cooperation 
and the voluntary nature of his subsequent participation in the 
line-up remains uncertain. 


As pointed out, infra , at pps. 19 - 20 , no inference of 
voluntariness may be drawn from McCloud's failure to object to 
the line-up. Davis , supra ; Bumper , guprfl. In the face of the 
form's insistence, objection was futile. For constitutional 
purposes, there is no difference between submitting to a search 
based upon a law enforcement officer's claim of a valid warrant, 
as in Bumper , and submission to a line-up based upon an agent's 
claim of authority to require submission, as here. In both cases, 
there is nothing but acquiescence to a claim of lawful authority. 

As the Supreme Court stated in Bumper in analagous circumstances 

When a law enforcement officer claims authority to 
search a home under a warrant, he announces in 
effect that the occupant has no right to resist the 
search. The situation is instinct with coercion — 
albeit colorably lawful coercion. Where there is 
coercion, there cannot be consent. Bumper , supra. 

Thus, even had McCloud specifically consented at his apartmont 
to the line-up, the subsequent misadvice as to his right to withdraw 
the consent would invalidate the line-up proceeding. 
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v. ARGUMENT: GOVERNMENT AGENTS CONDUCTED AN UNLAWFUL '■•/APRA?iTI-ESS 
SEARCH OF MCCLOUD'S BASEMENT. AND THE EVIDENCE SEIZED THEREFROM 
WAS JMPROPZRLV ADM IT Tj.D AT TRIAL. 

The second issue presented in this appeal is whether the 
evidence discovered in McCloud’s basement (the money and the 
pistol) was improperly seized and thus improperly admitted 
into evidence at trial. Specifically, this Court must decide 
whether McCloud or someone else with authority to do so 
consented to the warrantless search of the basement area. 

Shortly after his arrest on November 28, 1973, McCloud 
executed a written consent to search his apartment at "11 Winter 
Street, first floor." Ms. Edwards, after consulting with her 
husband, executed a similarly-worded consent to search the 
first floor of the apartment. Upon securing the written consents, 
three agents and Ms. Edwards went to 11 Winter Street. After 
a search of the first floor area proved negative, the agents 
noticed the basement stairs and proceeded to search the basement, 
finding approximately fourteen thousand dollars in cash and a 
pistol. The agents testified, although Ms. Edwards disputed, 
that Ms. Edwards gave oral consent to the basement search. 
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The district court upheld the search of the basement on two 
grounds. First, the court held McCloud himself consented in 
writing to the search of the basement when he executed the consent 
form. Alternatively, the court held that McCloud's wife had the 
authority to consent and did so orally consent to the basement 
search. 


A. MCCLOUD DID NOT CONCENT TO THE SEARCH OF THE BASEMENT. 

The district court's first ground for upholding the basement 
search — McCloud's purported consent — is startling. The 
documentary and testamentary evidence presented below demonstrated 
beyond all doubt that McCloud expressly limited his consent to a 
search of the first floor area. Not only is the district court's 
conclusion directly contrary to the evidence, it is a rationale 
for the basement search not even advanced by the Government in 
argument below.^ 


At the hearing below, the Government presented McCloud's 
written consent to search his premises. Assuming this consent 


5 . In its brief in opposition to McCloud's motion to suppress 
the money and the pistol, the Government argued: The search of the 
basement was lawful because a voluntary consent was glvenby a third 
party in control of the premises / App., Ex. 8 , p, A-41 _/. Nowhere 
in the brief did the Government argue McCloud's written consent 
conferred authority to search the basement. 
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to be valid, 6 McCloud was undeniably entitled to so limit the extent 
of his consent and thereby bind the investigating agents. Uniteg. 
States v. Dichlarints . 445 F,2d 126, 129-130> n. 3 (7th. Cir. 1971). 
No evidence of further consent to search by McCloud was presented. 


The evidence presented by the Government underscored McCloud's 
intention to limit the search to the first floor of the apartment. 
Agent Miller testified that McCloud specifically excludod the basement 
area from the description of his premises given to Miller at the 
time of the consent: 


Q /"By the Government^: Is it normal procedure to question 
an individual consenting to search form with regard to his interest 
in the property being searched? 

A /"Miller Yes, sir. 

Q: What's the purpose of that questioning? 

A: To specify the area that is to be searched. 

Q: Was Mr. McCloud questioned with regard to that area? 

A: Yes, ho was. 

Q: And what did he state? 

A: He said that he resided at the first floor of that 
apartment building. And then I questioned him about the other 
areas in the building that he may have control of. And at that 
point "I specifically mentioned the basement, because in apartment 
buildings they are divided into various apartment portions and 
under individual control. 


6 . fcCloud does not concede this. Because the basis for McCloud's 
arrest was the unlawful line-up identification, there was no probable 
cause for his arrest. Since McCloud's consent to search was securod 
immediately subsequent to this illegal arrest, it was invalid as the 
fruit of an illegal arrest. McCloud "hardly had time to clear and 
arrange his mind between his custody and being charged ... and his 
'consent.'" Leavitt v. Howard . 332 F.Supp 845 (D.R.I. 1971); Wonr fa in 
v. United States . 371 U.S. 471 (1963) 
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And he said that was not the case in this 
building, that there was nothing in the basement. And that 
he had no control over anything in the basement, that there 
were no cubicles, and as far as he knew there wasn't anything 
of that nature in the basement. And the only place that he 
had any place where he resided or control over was the first 
floor apartment. _ _ 

ZE7, p. 128 J 

Accordingly, it was Miller's understanding that McCloud had 
consented to a search of only the first floor area at 11 Winter 
Street s 

Q y Mr. Golub_7: ... So, in other words, the 
only authority that Mr. McCloud gave you was to search the 
first floor of 11 Winter Street and his automobile, is that 
correct? 

At That's all he had control over. 

Qt I'm not asking you that question, sir. I'm 
asking you if that is what he gave you authority to search? 

At Yes. 

Qs Are you familiar with whore the items at issue in 
this motion were found? 

A: I am. 

Q: Were they found on the first floor of 11 Winter 

Street? 

At They were not. 

£T., pps. 129-130 J 
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Q: So again it /"the consent to search_7 was limited to 
the first floor of 11 Winter Street, is that correct? 

A: Yes, that's what the form said. 

/r., p. 1277 

The agents conducting the search similarly believed McCloud's 
(and Edwards') consent to search was limited to the first floor 
area. Agent Brandon expressly testified that the written consents 
were so limited /l\» P- 15 o 7> a™* Agent Santacroce agreed that he 
had sought permission from Eva Edwards to "extend" the original 
consent /" T ., P* 1557* Indeed, the investigating agents must 
have believed their authority to search was limited to the first 
floor by the written forms because they believed it necessary to 
secure additional oral permission from Eva Edwards to search the 
basement. 


Eva Edwards testified that she and McCloud deliberately intended 
to limit the search to the first floor when they executed the written 
consents: 


Q /"By Mr. Colub7 : Now in this consent form that you 
executed, Eva, did you — when you wrote 11 Winter Street, first 
floor, was that intended to limit the search to the first floor? 

A /~ K<1 ward37 : Right. They asked me to search the 
apartment. That's what I gave my consent. 

Qs And did you know that Leon had agreed only to a search 
of the first floor? 

A: Right. 
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It should be noted that Edwards consulted with her husband before 


signing the consent to determine his intentions. Both McCloud and 

7 

Edwards described the area to be searched in identical terms. 

In finding McCloud consented to the basement search, the district 
court thus disregarded the precise, uncontradicted terms of the 
written consent form, McCloud's attempts to exclude the basement 
from the description of his premises, the clear understanding of all 
the investigating agents as to the limits of the consent, the fact 
that the agents sought additional consent to search the basement, 
the testimony of Eva Siwards and McCloud as to their intentions, and 
the position taken by the Government in argument below. 


The burden is not on McCloud to show he did not consent to the 
basement search. Rather, it is the Government's heavy burden to 
show an unequivocal consent by McCloud to the search of the basement. 
Schneckloth . supra : Bumper , supra . The appellant respectfully 
submits that the district court's finding that McCloud consented to 


173_7 


7 . While McCloud '3 testimony is less clear, primarily because 
McCloud became somewhat agitated while testifying, he explicitly 
testified he intended to limit the search to "the apartment /j ., p. 
McCloud's prior evasions concerning the basement, and Ms. Edwards' 
use of the same word to designate the first floor area, indicate 
McCloud's intention to limit the search to the apartment area on the 
first floor. 

McCloud's evasions on November 23, 1973 notwithstanding, it 
is clear that on that date the basement was a protected area. The 
testimony revealed the basement was used only by McCloud and his wife 
for storage purposes in connection with their lease. See United States 
v. Carpio . 456 F.2d 5S4 (2nd. Cir. 1971). Furthermore, Agent Brandon 
testified ha considered the basement area to be part of the apartment 
complex. / T., p. 142/ Bee Care v. United States . 231 F.2d 22, 25 
(10th. Cir. 1956). 






the basement search is clearly erroneous and must be overturned. 

B. KVA EDWAPPS HAD NO AUTHORITY. SUFFICIENT TO BIOT) MOCIflUP, 

to couskut ro vh:: search ok hie ba.otxknt. 

The district court alternatively upheld the basement search as 
pursuant to the valid third party consent of McCloud's co-tenant, 

Eva Eduards. The district court held L..wards voluntarily consented 
to a search of the first floor and the basement of the apartment. 

g 

Assuming, arruendo . the validity of such contentions, such consent 
was not constitutionally sufficient to uphold the search as agains t 
McCloud. 

Although it is, concededly, now established that a third party 
having joint access or control over premises has a general authority 
to consent to a search of common ground sufficient to bind an absent 
co-tenant, U nited States v. Matlock . 415 U.S. 164 (1974)» 14 Criro. 

L. Rptr 3108 (2/20/74), it has never been held that such third 
party consent is valid against the co-tenant in the face of the 
latter's express written disapproval of such a search. In fact, as 


8 . The appellant does not concede this. See Part V-C, infra , p.38. 
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Matlock makes clear, such a holding would be inconsistent with the 
premises on which the validity of third party consent is b«.sed. 

In Matlock , where a third party consent was upheld by the 
Supreme Court, the Court was careful to note that the doctrinal 
underpinnings of such consent do not stem from traditional 
property law concepts of common possession; rather, drawing 
implicitly on the Katz "reasonable expectation of privacy," the 
Court stated that the mutual use of property makes it 

t 

"... reasonable to recognize that any of the 
co-inhabitants has the right to permit the 
inspection in his own right and that the others 
have assumed the risk that one of their number 
mifrht permit the common area to be soarc-hed." 

r Metlock , supra , at _ . 3110, 

n. 7 (emphasis added )J 

Similarly, the Court explained its prior holding in Frazier v. Cupp . 
394 U.S. 731 (1969), where a co-user's consent to search a shared 
duffel bag was upheld, as a result of the fact that "Frazier was held 
to have assumed the risk that his cousin would allow someone else to 
look inside" the bag. £iaJ 
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In the instant case, it cannot be held that McCloud did, in 
fact, assume the risk of a basement search. McCloud expressly 
disapproved such a search, a disapproval communicated directly 
to the Government agents (on the consent form), and to his wife 
(in their conversation before she executed her consent form). In 
view of the fact that McCloud was not permitted, by virtue of his 
arrest, to accompany the agents in their search, it is clear that 
he did everything in his power to prevent a basement search. As 
Chief Judge Swygert of the Seventh Circuit Court of Appeals has 
observed, 


"Basic to the third party consent rationale is 
the premise that the absent party might, were 
he present, consent to the search, in which 
event no constitutional rights would be violated," 

Un^t^d States v. Stone . 471 170, 177 (/tn. Cir, 1972) 

(Swygert, C.J., dissenting) ^issant adopted 
United Statos v. Robinson, 479 F.2d 300, 303 
(7th. Cir. 1?73)_7 

Here, in the face of McCloud's stated feelings, it is not reasonable 
to assume that, had he been present, ho would have permitted the 
basement search. 


Courts faced with a defendant's prior or contemporaneous 






objection to a search have consistently declared invalid a co-tenant’s 
otherwise valid consent. Lucero v. Donovan , 354 F.2d 16, 21 (9th. 

Cir. 1965); United States v. Robinson , supra ; United States v. 

Poole . 307 F.Supp 1185, 1199 (E.D.La. 1969); Dorsey v. State, 

232 A.2d 990, 2 Md.App 40 (1967); Tompkins v. Superior Court . 378 
P.2d 113, 27 Cal. Rpur 889 (1963) L Traynor, C.jJ. 

Also relevant to the validity of a third party consent are the 
whereabouts of the absent party and the cause of his absence. 

United States v. Robinson , supra : United 9tat.es v. Stone, supra ; 

79 Harv. L. Rev. 1513, 1519 (1966); 39 U.Cin.L.R. 807, 814 (1970). 

As one commentator has noted, to prevent deliberate attempts to 
circumvent a defendant's rights, "in order to justify a /"third 
party consent_7 search, the police must show that the defendant 
was genuinely inaccessible and that the nature of the items sought 
was such that immediate action was reasonably necessary." 79 Harv. 

L. Rev., supra . 

In this case, as in Stone , supra . McCloud was absent because he 
was in Government custody; thus, not only was McCloud reasonably 
available to give his consent (perhaps all of five minutes away — 
Winter Street to Morgan Street, the site of the police station), 


-36- 






but McCloud's absence was directly attributable to the agents 
themselves. "Without the slightest difficulty the arresting 
officers could have requested his consent to search. They did 
not, perhaps in fear of a negative reply." Stone , supra . 


In the instant case, McCloud cannot be held to have assumed 
the risk of the basement search. He did everything in his power 
to limit the search to the first floor area. McCloud was not 
present at the search to object to the extension of the original 
consent because he was being held, perhaps illegally, in custody 
at the police station. In addition, McCloud was easily accessible 
by telephone or by brief automobile ride for further requests to 
consent to the search of the basement. 


No court ha 3 ever interpreted the third party consent doctrine 
to permit Government agents to circumvent the expressed exercise of 
constitutional rights by an absent co-tenant, especially when the 
co-tenant's absence is caused by the agents and when the co-tenant 
is easily accessible. Ms. Edwards' alleged consent to search the 
basement cannot, therefore, be held to bind McCloud, and the 
property seized in the basement should not have boen admitted into 
evidence at trial. 
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r:. KVA EDWARDS D^D NOT VOT1INTARI LY CONSENT TO THE SEARCH 
OF THE BASEMENT." 

1. Eva Edwards' Written Consent Was Improperly Obtained 
And Invalidates Any Subsequent Oral Consent To Search The Basement. 

Assuming, arguendo , that Ms. Edwards had authority to bind 
McCloud to a search of the basement, the Government must still 
prove that such consent was voluntarily given. Sphnecklpth, sunLa. 

The determination of the voluntariness of Edwards' consent must 
be made on the basis of the totality of the circumstances and, in 
this case, will therefore involve a consideration of Ms. Edwards' 
original written consent as well as any subsequent oral consent. 

Perhaps the key to an evaluation of Ms. I'dwards 1 original 
willingness to permit a search of the apartment is the undeniable 
fact that she was not merely involved in the agents' investigation 
as a co-resident of McCloud's apartment, but rather was perceived 
as a Dossible participant in the robbery. Agent Santacroce 
testified that he suspected Ms. Edwards might have been involved 
in the robbery, and, upon her arrival at the police station, he 
actually took her into one of the interrogation rooms for questioning. 
Santacroce thought it a good possibility that Ms. Edwards might have 
driven the getaway car and, in addition to other questions, so inquired. 
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/T., p. 247 Indeed, at the hearing, the Government attorney 
specifically indicated criminal charges might be brought against 
Ms. Edwards. /T., P. 8^7 

In evaluating the voluntariness of Ms. Edwards' consent, it 
is necessary, therefore, to assess her consent as if it were 
being used to validate a search directed against her as well as 
her husband. Equally important, the overall investigation that 
evening must be viewed as an investigation of Ms. Edwards as well 
as McCloud. 

From these perspectives, it is evident that Ms. Edwards' 
written consent cannot be deemed voluntary. Although Ms. Edwards 
went to the police station voluntarily, once there she was 
questioned several times by the agents. / T., p. 24, 145, 1627 
Despite the fact that the agents considered her a possible suspect, 
such in-custody interrogation was not preceded by advice to Ms. 
Edwards of her right to remain silent or her right to the assistance 
of counsel. /?., p. 227 Indeed, notwithstanding Ms. Edwards' 
statement to Santacroce that she did not wish to answer further 
questions /p, 1687 she was, in fact, subsequently approached by 







other agents for further interrogation /~T., p. 160, 1687. 

By itself, the agents' continued interrogation of Ms. Edwards 
after she told them she did not wish to answer further questions 
invalidates, as a matter of law, the agents' subsequent request 
for her consent to search the apartment. Miranda , sunra . at 473-4. 

Furthermore, Ms. Edwards certainly did not receive sufficient 
advice as to her rights when approached to sign the consent form. 

Agont Brandon testified that, upon requesting the consent to search, 
he informed Ms. Edwards of the one right listed on the form, the right 
to refuse consent in the absence of a search warrant. p. 14&7 

No other advice was ever given to Ms. Edwards. Not only 

would the advice given be insufficient to validate interrogation, 
but, more important, such limited advice did not fully advise Ms. 

Edwards of her rights with respect to the requested consent. 

At no time was Ms. Edwards informed of her right to the 
assistance of counsel or of the fact that anything seized during 
the search could and would be used against her. No in-custody consent to 
search, especially from an actual suspect, can be valid in the absence 
of advice as to these two fundamental rights. While Schneckloth . supra , 
at 241, leaves this question open (although clearly hinting that an 
in-custody consent requires proper advice), the Ninth Circuit Court 
of Appeals has, since Schnockloth . specifically required warnings 
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to an in-custody individual, United States v. Watson, 14 Crim. L, 
Rptr. 2299 (l/l6/74)> and this Circuit has recently indicated it 
too may adopt a similar rule, United States v. DeMarco . 488 F.2d 
828, 831 (2nd. Cir. 1973). ^e Schneckloth . surra , at 241, n. 29. 

Although the exact scope of the required warnings has not 
yet been precisely defined, since the same considerations that 
underlie Miranda provide the basis for the warning requirement, 
it would seem clear that an in-custody individual must be 
informed of his right to counsel, his right to remain silent, his 
right to refuse consent, and of the fact that anything found 
during the search can be used against him. Thus, in United 
States v. Pelensky . 300 F.Supp 976, 979 (D.Vt. 1969), one district 
court in this Circuit invalidated a consent to search because the 
agents failed to inform the in-custody defendant of his right to 
counsel. Similarly, in United States v. Flpher . 329 F.Supp 630, 
635 (D.Minn. 1971), a defendant who was not informed of the 
consequences of his consent could not voluntarily permit a search. 

The repeated failure of the agents to warn Ms. Edwards of hor 
rights, first when interrogation was initiated and later when the 
consent wafl requested thus invalidates, as a matter of law, any 
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consent she may have executed. Since nc further advice was given 
to Ms. Edwards at the time of the alleged oral consent, and since, 
in any event, the oral consent was a direct result of the original 
written consent, the subsequent oral consent is invalid and cannot 
justify the search of the basement, Wonr Sun , supra . 


2. After Ms. Edwards' Expressly Limited Her Station-House 
Written Consent To Search The Apartment, The Agents Were Precluded, 

As A Matter Of Lav, From Seeking Further Expanded Consent To Search. 

Assuming, arruendo . Ms. Edwards' written station-house consent 
to search was voluntary, the search of the basement would still 
require her additional valid permission. As a matter of law, however, 
once Ms. Edwards limited her original consent, subsequent consent 
cannot be solicited from her by law enforcement agents. Miranda . 
supra , at 473-4. 

Ms. Edwards' original decision to waive her Fourth Amendment 
rights was a limited one, made after considered deliberation with 
her husband and reflecting ( arruendo ) the extent of her voluntary 
response to the agents' request. Once this decision had been made, 
the agents were bound by the limits imposed and could not request 
further waiver. 
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Miranda would once again supply the applicable law. In Miranda, 
in foreseeing an analagous situation, the Supreme Court held that 
once an individual has, in any way, indicated his reluctance to 
cooperate, the police could not make further attempts to secure the 
desired waiver. Similarly, Ms. Edwards' refusal to waive fully her 
right to refuse a search acts as a bar to further Government 
solicitations. Miranda , supra , at 473-4. Accordingly, any oral 
consent to search the basement was invalid. 
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VI. CONCLUSION 


For the foregoing reasons, Woolette's identification testimony 
and the tangible evidence seized from McCloud's basement were 
improperly admitted into evidence at trial. Accordingly, appellant' 
conviction must be reversed. 


THE APPELLANT 



DAVID S. GOLUB, E S q. 

1800 Asylum Avenue 

West Hartford, Conn. 06117 


His Attorney 




CERTIFICATE OF SERVICE 


A copy of the foregoing has been mailed, postage pre-paid, 
to Peter Dorsey, Esq., United States Attorney, 450 Main Street, 
Hartford, Connecticut, this —^ ciav of May, 1975. 


07 ^ 

DAVID S. GOLUB, E S q. 


- 45 - 




In The 


UNITED STATES COUNT OF APPEALS 
FOR THE SECOND CIRCUIT 


NO. 75-1061 

APPEAL 
from the 

UNITED STATES DISTRICT COURT 
for the 

DISTRICT OF CONNECTICUT 


UNITED STATES OF AMERICA, 

-APPELLEE, 


vs. 

LEON EUGENE MCCLOUD, 

DEFENDANT-APPELLANT 


DEFENDANT-APPELLANT' S APPEKDIX 


Submitted by: 

DAVID 5. COLUD, Esq. 

1800 Asylum Avenue 
West Hartford, Conn. 06117 

Attorney for Defendant- 
Appellant 







LIST OF EXHIBITS 


Page 

EXHIBIT Is DOCKET OF DISTRICT COURT PROCEEDINGS A-l 

EXHIBIT 2s LINE-UP CONSENT FORM ("YOUR RIGHTS AT A_4 

A LINEUP") EXECUTED BY LEON MCCLOUD 

EXHIBIT 3: SEARCH CONSENT FORM EXECUTED BY LEON A-5 

MCCLOUD 

EXHIBIT 4s SEARCH CONSENT FORM EXECUTED BY EVA A-6 

EDWARDS 

EXHIBIT 5s DISTRICT COURT RULING ON MOTIONS TO A-7 

SUPPRESS 

EXHIBIT 6s GOVERNMENT BRIEF IN OPPOSITION TO A-36 

DEFENDANT'S MOTION TO SUPPRESS 
IDENTIFICATIONS (DISTRICT COURT) 

EXHIBIT 7s GOVERNMENT BRIEF IN OPPOSITION TO A-40 

DEFENDANT'S MOTION TO SUPPRESS 
EVIDENCE AND RETURN PROPERTY 
(DISTRICT COURT) 

EXHIBIT 8s DEFENDANT'S MOTION TO SUPPRESS IDENTIFICATIONS A-44 

EXHIBIT 9s DEFENDANT'S MOTION TO SUPPRESS EVIDENCE A-47 

AND RETURN PROPERTY 





rnocrojDiNcs 


-12/?_J 

.-12/12zi 


l;.V27)'9' 
_) 2/26 



_ill*: -Grxu>d_ Jur y at H nrtf or.d_returrLCda_TC.dc—h-t.Ll—OI—- 

.-£l..Trfc* l in**--.A , loln-l:io n of L8 U SC 2113(a)- inct. I ■ .ttY—VlPl^ tu:C - 
-|.^n.l.J>y^i»tlaiida.Llmu—did-take-money—Uc.l.o.DS)VnS—— 

- -n_it*.drmil y-_iu .Mired i restitution: and 18 UFC 2ll3.CbJ_iJl_cJL«—a- 

-1 tl itl _ Lake. . an d _c a r r v_a v: a y. , _ w i L h_ 1 nt c nt_.to._5.tc <7 l _ a.nd_pu.ri.o ijlj_f.££’ r: J_A.— — 

_ -Ic dcrra! 1 y-jLnaiira d i n s t i tu tio n + -Clone y.. be I o ng. 1 Qg_JLQ—£DiL_&B— thc_C nr _c__ o f _ 

.. _si’.id_hnniL. Uc a cli_dfarrant t o i ,ssuo_ (as defend ant _is__ incarccratec)_.- 

~ Jl!o_ L p. n nlr tQ_nlo a on 12 /17/73 ..(ttlumcnfcld . J. )ro -12 /7/7_? —---- 

-Hi-nch Vnrrpaf-1 r.r.npri in duplicate and with cc rt :.f ic d _c_Qj>.y__g_f- 

_ _thc. -indictment ha nded U S Mars h a L_ for. n crvi c c ,__ 

_PT.c.A of not: , nn * n y en ter ed to all counts. Defenda nt i n cus tody. 

_ Stapiling order o*L*'■ u'^t^rc Discover yrff in of Particula rs t etc, TTi- 
~ yoked by~Court - jvo weeks t o com ply. Ally. Aaron claimed " that he 
re pro no nled Dei t. be l'ore MafiTs t ra te ~Dc fondant to secure Tiew con n 

~ 0H> ; id r hf~el'(!. J. hi^U72077 T .. .... 

_IjnVchr.i's fc.:;ecute"U Return Filed. (Warrant for "Arret t of fijsfVTT)’ 

Cony of letter from RTC. Roeder, nsst. U.S. otty., AQVlSlrio 
•.fiat Covt. Ts ~~no*’ ~ready"to"proceed to tria 1~~1 h~t his' ca z e,~f i 1 c-d. 


m'lhuki 


V 



































A~ 




’/vs. Leon Eugene KcCloud 


_Pn ge 2 


Criminal H-610 


DATE 

974 

/IP 


9/.19_ 

1072 3 _ 


PROCEEDIN': 3 


7yu 


J^/l 


1 _Pulinf.-n n M o tio rs to S uno ress, File d. (Blumenfel d.»_ J. )- 

f*The defendant *s rnotions to f n nnrcss arc denied. _C op ies faGn- jo__ 

Ac t-nrn ny.s_Dahr ov.’f.ki. and_Go 1 ub...---—— 

_N otice of Bendiness, fil ed hy the npyp.minp.nl:,---—- 

_Call-of_Jur y Tri «al Linl:_-__lria]—12 /10 / 2 . 4 I l l-i xnc . nf e . 1 d^-.l 10/ 21-/«•’ 

_JURY_TRIALi—MotionsL_n£_Dei._lo-DjLsr.vlsa^—Denied_ "_Paac L,ox-3‘.L- 

_JLuror sTre p o r' tl'an il_sv; arn-on_V oirDirc_=_lIo.t icm_o£_Daf ^_lor_Ind^viCc al- 

_yp ir_Dire._ Ilcnic d _=_Pancl_oiL_12_J uroxa_aiKl_ona_ali cm atp_dna'.v a_anc- 

_£-worn_r Del’ js^Mo t ion_£ or_Se.quaaJ; r atio.n_o f_Ki tine a nan._G rant ex’ - —- 

--Per. 1 r. f Mo Li o n_l renewa 1 IJLor Id e n.t i f i c a t i o n - .and _S u p p r c s si c n.-D c n \ c c_=- 

_Cmirf Exh. a, filed - 7 C ovt.-lJitne.sscs._avorii_an-d._tCLst.ific(L-_.Goyt.^.— 

e xh . 1 t hnu_1 4_ Par k._c_c\ f o r_idcmi.lie at ion.—-. —Go.vi'..—c.xh.—.5., 3a,_J>b_M— : /- 

' made full_exhibits - Govt , exh . 13 to be attache<1 .to_.exh_ll_-„Del.._Pjcy• 

A,"' flip d - C oy t. cxh. 4 rcmarked fo r id cntificjtion ns 4A,_4B _£t__4Q•....— 

‘~Govt. _pcquc sc_t o Charge. filed. C o_u rt ad.i onr ned at 5:00pg>._C fila?icn£c_ldj_ 

J. ) m -12/12 / 7_4_____-r___ 

’ J UkY TRIAL CONTINUES j_ 1 3 J urors re port - 2 Witnesses pro vicu sly . 

sworn re c a L ic a nnu_ tes t med — S _ Govt« Wit r.$ j sc n»_ swots _s.nd_j-P_sj . m < - 

Govt. e>:h. 15.16.17 fit 18. filed. ~ Gov t, e.xh.._2jjL»JfA«-lLi—one...1.0 .th- u _14 

* " made " Y nil exh i b i t_s J)e ft. c xh ib its . ft thr u .0 , _ f i le.d_j:_Goyt.. re a 18. At- 

' ~l2: 45 pm 1 Deft. Vests at 2 o Sr r. - c;ov.t ,_jsua»mat i on ..r.rpm_2.:.lCp.-i...i hru- 

2;2 2pm - D ei . summnl i on from 2:22 pm thru 2 :50um - Govt._rftbutt_ql_jjrojn 

_ ~2 : 50pm_thru 2 : Horn - C ourt charite g i. ro::»_3 : i hru J.».:0Spm._- . Jury - 

""retires jit 4:10pm - lief, note s e xce ptio ns t o cha rg e by Courts Ex cp- 

I/tion denied - "iiuiictc. i nt, Stipu latio n (u nsi 5 cncd)_nnd r.xhibits. _bro«r»ht 
to J ury by_Clcrk fit Marshal at 4 j 13pmJury .re turns. at.j4j55pm joith.n 
/ _ve relict' c/i".t' OMLTY to c oont s 1 end 2 - Fran ces S. Holdcr.„Forelady__-_ 

Vc rdict ve r ified'^a nd orde red recorded. _No re que st to poll _ 1 U ry. -_ 

(Bluir.e nfc Id , J. )m~ 1 2/13 /7 4_ 

2 _Mn rcbal 1 k e vernte.d -.retunr,_filed. (-Subpoena-to Producc-Doo.—or—Ob j 


1975 _ 

1/24 Cou rt- Rc norte.r 1 S-NO.LC5—oJF—Exncnedin^s held on _JlQC.ecfeex._IQ- 

-anOT;"1074, Yiied fn HarttordT (Collard, K. )_ 

•)/$ _m.<?pr> *tTT t on ; (two coiintLsJ ~—five—vrts.—imprisoniRtirtt— op—( each—cp.'jnt- 

_to—rJin—concurrentrlv-f—e-xeexstipn—^-^P^^ 5 -^-*—^_d_PIL£Il ( ’bAJL-oD_.* : ._ ( l-- 

_ period of five ye.nr s^CBLUHOULC_LG,J.J- 

2/7 _Judgme nt jindJ:trdcr_Df_2rohation._£ilc.c!. (Blumenfeld v J.)a-2/1 0/73 — 

_ Two n t teste f_lj:op.ic^hhnd-exL_Ui_P.roba.!i.o.n_Qf flee r_in-HarliQ rcL---- 

yi a _Natice-of—.\ppcral-,—f-ilcxi.—Copie.s— rc. nt-to-Att ys .- O abr-ougiL,- 

_and—Go lull.-----;- 

2/1 3 _Cc rtiiied_copy_of—lloticc—of—Appc-aL_aad_doc.ket_c.ntr.ies—sent—to- 

~2~ /21 ~ - iJSCA -/^Lhowicdl TirncnirMrrom^Sr/r~roT ^dbY ui fs~rT -.an ~ccr~in ~T /1 4 /757 

filed. --- 


1_: 

_and—Goli 

1___( 

__use A._ 




4-3 - 


! vs. Loon Eugene McCloud 


Criminal H-C«J0 


PKOCr.KDINC 3 


,: V2 7 


Govt, is ready f o r tria l, f i: 


4Zk_ _ 

//iM-v f? ' <im! ° nt - 5 -1‘°* 10 n ->- 0 £_Rc_vicw_oC:Xcn<lition£L~o£ Release filTTT 

-Au^;mn,ce_pr J)nvid ^ ffci?s; *- 

- ,1 -Ls_ napers.,_£.i 1 oiL_i£nj±rr^JMa^, )~. . Re cord of pTo'eVr.'iTnT- 

--.V'o.r.rnn.t __q£ _A pros t;> nd C omp Ij in t. _ **' • 

/v^- f w S C:Mt: ^ <r gn.PgCt»s T Mcj:ion_For R eview of Co n dTtlom ; t* 

-B& LWS . 1 — l/Al /JH In t he ab sence of Chie f Judg e BlumcnlcldT motion .. 

- hr. * rx*'S .counse llor b o th. part fes Lull v'TrTchu^Lo r'rT' i iTThTt* 

-{rr^j, DOntl EfibJL re duced to $1 TO OO.OU with cornorarr gnrr U'- saiu ' " ~ 

-P™" J£VJi^ej^ciste^ be tore any a vailabl e Judge. or'lTagls irate . "(LnuT.vr 

-—C°picsjisbursed to U.S. Marshal, Asst. US Attv. Do;.iL7ny^r J 

anci Attv. Ho 1 11 'i-------* 


3^~. -:—’Qnd.,_J.ilejl_« . . $ 1. OCKL. OCyith s urr.tv which is Rose S. 

_Caxhona*.(P_arke.r^JJng^ J___* 

' Cimnw 1 : ion _ J: o._£up p.rv. s.s— Ido ns. i fie /itIon a n d Motion T o 

—fl -viUiRrcj:.>_ ‘1 1 deji <LCL_a nd. lor Return o f Prop ertyfiled. _ 

1 ‘ I m^l^ 7vlf fi "~' nnl; ^ li °^ lgn, ~ 1 ~”‘ ld - 2 -- cpatlnue ^ 0: ^- tw ° - wc ^ s ^( B luaonfol<l, J 
-1ojuijpiu^^ J.VJ d.ei l eQ_nncJ_liozi_r.el:urn_oll_Proncru.y_-_2- Govt, wi • * 

—j-—•■*•■- r LV._.*»_?•. r --*- , -tltDPi\y_ro.„thj.^_heiU'JLng^Ciilut:enfeLcl,JO__ 

J -t“7T--Ho./iri n:t_oa_Mo Lions—to —Suppress _ld.cn t_LLication._and_Ta-_Suunross_ 

-p v 1 do. nee r.na_ £ or._Ilc.± ur n_o£_J?r o next.y_co n_ti nuas__-^J^xLc.ndani_is_LJit.ne^ scs. 

-—- cs - t ' 1 - f -icd_.-_D-_£ t_Vitn c.s s_nr cvi n u sly_swom,_resumc d_sta n d_ .an d. 

hnd — f V : £ 11 cd -=- G a\£t-_Wi tunas_nrc.vi ou slv_a'.:orn__r ccailed 

-q s a : rH - 2 -- c ’ oy - t: *—s_s wo r.n_antl_tc^_LiEi.ad_r_G o vJ^_c_xhibii.s_ 


nn< l a™"— *- 

- 2 -S_j_Court_ Report or 1 s Rotes of P roceeding s h c 1 <f~ori~Jocemb e r 17"T97J, 


7 m 


4/16 




_Cqurt_ Reporter 1 r, Rotes ot’Proceedings heldTori December 17“T97T, 

£ i.Lc(i_in_! Jar t ( o j£d ._(Co il-rd, Jji.)_ ' 

— n . 1U -rovV-T 1 ;"' 1 * r±*3lxi\ nscripts_oL_pr.ocecdings_hcld_on_March..Id 

_ n - n d__ii_i—1J7-+ (,wo voir, )j iilrd,jn ILactford. (Col lard,R J 
___Court I.eporuc r ’ s I Toun d Recording or TroceeUin'^sneTd - ort- 

December 1 7, 1~973, rifetT?.nTftTrti : 6rd7~(UolTfmr;~'RT)- 

__^J/T 2 r~Lxeonte d~TdTumenfeld, j.) autlioFfkTri'g'Paul Coll.nrd, 

.Reporter, to prepare t rnnscri pt. _ ~ 

—-Opposition, ro De f_o ndant*8 Motion To _ Sud d re as Identi f ications ;_ 

-O.od—Opposition—Lo__Do).(jn(lan t 1 s Motion T o_S uppres s Evidence and For Return 

_ or P rope rty, fi led, ___ 

-- - —_C.lA_2l_exec.ured_OiU>me.nfejtd., J., )_Qi»t;horijy nfi paypen_t: of S IKO. 00 


. a rcl, 


— — FP PftUl, A« , C ftHpJCil. Q Jl ...andLBtfti l,od _lo A.O. fnr payment. _ 

Vt '~frrr77^ Co ;! r H l ' p S rtc 7 ,r - J ' ot:cs - of - 1>roceecli nGsJield_onTlarch_ia,_I9JA^ 

ill/* /I 7 / r* ~ 11 .1 n \ 


r 75 - fJLlc - , - ln - ttnrcfcrd. __(Cc*Uard ,_R.J)_ 

■Js 1 — ——Court_Reporter 1 Motes or Proceedings held on March T T, 1"974", 

fill'd in iT \ " -- ’ - 1 - 


| filed in Hartford. (Col lard. O ' .- L 

/IQ'_Order on Motion for Appointment of Xounso 1"fi 1 cd~r,nd~;yrnnt:edp 

.■ '• \ wi tTi Financial Affidavit; CJA 23T ( ; ;juSerifcldJ7)- 

CjA 20 exec uted (i irk owslci, C;') a ppointing David'S": Golub to” 
represent Deft: -— 


S. Golub to 



v i.")4 <3-2 H-S 


YOUR EIGHTS AT A T INS A ? 


Place V\.. , .-;rr , "rv-o ( »• -v-A 


Dale 


Time 


You have been asked to participate in a lineup. At tee 
lineup, you will be obliged to stand in a line with other persons, 
to speak, to move in a certain manner, ard/or to put on or remove 
certain clothing for the purpose of enabling witnesses to mane an 
identification. You are required to participate in the uneuo out 
you are entitled to have an attorney of your ov/n choosing present. 

If you cannot afford an attorney but v-ish to have one present ac 
the lineup, the line an will be delayed until an attorney nas .Jten 
apaointai by a court to represent you. Haying an attorney oyasent 
will help you in the preparation of your defenses m any idemm- 
caiion which may be made at t«ie lineup. 

However, you may waive your right to have an attorney 
present at the lineup and consent io participate in the nnenp m u:»e 
absence of an attorney. 


WAIVER AND CO N SENT 

I have (read) (had-read to me) this statement of my 
rights and I understand what my rights are. I am willing r.o ^ 
participate in a lineup in the absence of an attorney. I uriuers.ar.u 
and know what I am doing. No promises or threats have oeon 
made to me and no pressure or coercion oi any Kind ha* been 

used against me. / 

•/ 

Sitrned —•! /V ' N - 


" < -- ' ({:. <r~^ . **. I r \n Cg T 

Witness: - ■- A ! .i.'i-y v • -A-cAU-A ' " ’ 


Witness: i/. > iA ' •" ‘ ' ' 


* r ;^o 

Time: ■ 








Kf ,-W T ' C \ "1 > 

(Date) 

f-\ N <T o f V '■ i _ 


If l 


\A<~ 


r ^n.J’N 


(Location) 


, having been 


informed of rcy constitutional right not to have a search nade of the 
premises hereinafter mentioned without n search warrant and of my 
right to refuse to consent to such a search, hereby authorize 
i.\ r- •' \l _L_> and 


V. \ ■ r Or •• r 


1 


, Special Agents 


of the Federal Bureau of Investigation, United States Department of 
Justice, to conduct a complete search of ny premises located at 


t "it •;" • 




> • \J 

- /*• » 


.rv i't *» •> • - •*’ ( - •- *> >•' , 

these agents are authorized by ;:e to Vo .%2 iron my premises any 
letters, papers, materials or other property vhich they nay desire. 

This written permission is being given by me to the above- 
named Special Agents voluntarily and without threats or promises 
of any kind. 

(SIGNED) „ v 

/, / / 

■ / 

s’ 

- 

'„/1 

WITTH 


‘ yt/s.s/73. 


•\ , • . 

/ ^ 7 / . P' // / 1 ' 4 /*. # .*» *■*“* /■ - y #■// »V 

■<6i‘rS d-ii •.</•«*^ 

/ 


,»: t «. 


> O' • / 




A~k t 


(Date) 

■I I ■> , fr, ,.,r/> 

^nocunion) 


t, lA'/ 




, having been 


informed of ny constitutional right not to have a search made of the 
premises hereinafter mentioned vithout a search varrant and of ny 
right to refuse to consent to such a search, hereby authorize 

y\ /s \ -- > 'JV^ _, and 

ft (n _ I''/?' . ‘.v, ■ _, Special Agents 

of the Federal Bureau of Investigation, United States Department of 
Justice, to conduct a complete search of ny premises located at 


'U ■ -A- 


/> S T 


y c .! (~h'c 


These agents are authorised by r.e to take from ny premises any 
letters, papers, materials or other property which they nay desire. 

Thi 3 written permission is being given by ne to the above- 
named SpeciaJ. Agents voluntarily and without threats or premises 


of any kind. 


(SIGUID) 


few 


VriTKESSl Sj sO/'w /y k " s? • // /' 

^ * /"'£ 7 /a 1 ; 

C^i —w, >r/ P’ 1 


'Scorer * t 7. /-yt'J-'Aif C:.-?.&u>xl Gy-*, 
sa \v,>nc v % 1w > --. niny 







UNTIED STATES DISTRICT COURT 


DISTRICT C/ CONNECTICUT 

UNITED STATES OF AMERICA : 

V. : CRIMINAL KO. 11-610 

LEON EUGENE MC CLOUD : 


RULING ON MOTIONS TO SUITRESS 


The defendant is charged with the armed robbery of a 
federally insured savings bank in Enfield, Connecticut, on 
November 28, 1973. On that evening following the robbery, 
the defendant was questioned by F.B.I. agents at his bor.se, 
and accompanied these agents to the Hartford Police Station, 
where, following his receipt and signature cx Miranda warn¬ 
ings, he was interrogated and then placed in a line-up. The 
defendant was positively identified at the line-up by an 
employee of the robbed bank. The defendant was then placed 
under arrest and asked to consent in writing to a search of 


his apartment and automobile. The defendant executed a 
written consent form, as did his common law wife and co- 
tenant. She had also gone with the F.B.I. agents to the 
Hartford Police Station and then accompanied back to her 
apartment the F.B.I. agents vjho executed the search warrant. 
Over thirteen thousand dollars in wrappers from the robbed 
bank and a semi-automatic pistol were found in the basement 
of the defendant's apartment. Shells fitting the pistol vor 
found in the defendant's automobile. 













A-* 


/" 


> 


- 2 - 

In the context of these undisputed fr.cts, w.uca ^or,- 
established at an evidentiary hearing on the defendant's 
notions, there nust be resolved conflicts in the evidence as 
to the voluntariness of the defendant's consent to accompany 
the agents to the Hartford Police Station, the voluntariness 
of his consent to appear in the line-up, the voluntariness and 
scope of his consent to the search of his apartment and auto¬ 
mobile, and the existence of his wife's oral consent to a 
search of their apartment's basement. Based on his view of 
the evidence, the defendant argues that his trip to the 
police station and his subsequent participation in the line¬ 
up were without his valid consent, probable cause, or prior 
judicial authorization. The defendant would thus have his 
identification at the line-up suppressed as the fruit of an 
illegal search and seizure." The defendant would also have 

^The defendant's motion to suppress his identification at the. 

was premised on three grounds: (1) that the line-uo ! 
ias conducted in an inpomissibly f.«r. E csCivo manner; (2) that 
the line-up was the fruit ot an ) lit:,,al arrest, and (j) duL 
A e i-a** denied his Sixth Amendment right to the 

assist nfc of counte? durln, lineup. Iho defendant's post- 
hearinp brief has abandoned K. .1 these pounds apparently 
in candid recognition of their lack of lcr.al and factual merit, 
in can , longer argues Lb it the line-up was irnper- 

The defencai c .. Court finds on the basis of the 

missibly ^BScstivc ,^^ thc Unc . up was not 

evic cnee ac cu ‘ 'ib.* dcimd.mt has also abandoned 

impermissibly JuU , , rJ , h t lo counsel, at thc line-up. 

his contention hat he huW tllac thcre is 

The Supreme Court . ...... 


vancc 01 inf vi *- 
chnrgcd with a 
Thc only ground 


I 
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i 

1 the fruit of the searches of his car and apartment suppressed j 
! as tainted by the allegedly illegal line-up, both directly 

in that absent the identification the agents would not have 

% 

sought to search, and indirectly in that the identification 
was the only probable cause for the defendant's arrest. The 
defendant contends that for lack of probable cause and for 
lack of a warrant this arrest was illegal, and that the 
coercive atmosphere created by the illegal arrest vitiated 
the voluntariness of the defendant's consent to the searching 
of his car and apartment. Finally, the defendant maintains 
that independently of the taint of the line-up and the arrest 
the search of the basement of the defendant's apartment went 
beyond the scope of his consent, and was not otherwise 
validated by warrant, consent, or exigent circumstances. 


i 

Two F.B.I. agents testified about their questioning ci 
die defendant at his apartment prior to his accompanying then 


1/ cont'd 

identification is a modified version of his claim that t.he 
line-up was the fruit of an illegal arrest. While the 
defendant docs not dispute the evidence adduced at the hcatingi 
that he was not formally arrested until after his identifier- . 
t ion at the line-up, he now contends that he was coerced into j 
accompanying the F.B.I. agents to the Hartford Police Station 
io as to appear in the line-up, by virtue of which coercion 
h<* was illegally seized, even if not formally arrested. The 
‘•' i.m'nnt argues that this allegedly illegal seizure rendered 
*‘* a subsequent participation in the line-up an illegal search. 




to the Hartford Police Station. Agent Santacroce testifi.e. 
that he arrived at the defendant's apartment along with three- 
other agents and an Enfield police officer at about 7:30 p.m., 
four and a half hours after the robbery. They considered the 
defendant their best lead for information on the robbery; the 
had not yet focused on him as a prime suspect. Their knocks 
at the apartment were answered by Ms. Eva Edwards, the 
defendant's co-tenant and common law wife. She denied having 
seen the defendant recently or knowing his whereabouts. V.'hilc 
she was pursuing this line the defendant appeared from within 
the apartment and identified himself. No warnings of consti¬ 
tutional rights were given the defendant, who was asked if he 
had knowledge of the robbery. After about fifteen minutes, 
the defendant was asked to go to the police station to 
possibly appear in a line-up which might clear him of involve¬ 
ment in the robbery. The defendant first said nothing, then 
said he would be glad to go. Agent Millen gave substantially 
similar testimony. He added that the agents were admitted by 
Ms. Edwards into the kitchen of the apartment, into which the 
defendant appeared from the living room without having 
previously been seen by the agents. Agent Millen testified 
1 that the defendant consented immediately to the trip to the 


| police station for a line-up, and that he did not at an} 




Indicate he did not wish to go. The defendant was not 
r.cnrched during the course of the interview in his ap-i* t- 


v: 




The defendant gave a differing version of these events.| 

I 

He said six or seven agents entered his apartment an que^ 

tioned him accusatorily about the robbery. He was ashed to 

go downtown to police headquarters to clear things up, since 

he admittedly had been in Enfield that day and the agents 

thought he might have seen something, but no mention was made 

of a line-up. He said he was too tired to go down that night 

and would do so the next day. The agents became insistent 

and commanding in requesting his immediate presence at the 

police station, so he agreed to go with them. Although no 

threats were made, he was afraid of he or his wife being 

beaten, as he had heard of the police doing in some cases. 

Hs. Edwards testified that four agents arrived at hex 

apartment and were admitted to the kitchen, while two more 
« 

waited outside the apartment. The defendant started to enter, 
but the agents, thinking a neighbor was at the door, asked for 
privacy. Ms. Edwards admitted to lying to the agents for five 
qj* ten minutes about her lack of knowledge of the dofondcin*. s 
whereabouts because "I'm not going to, like, get involved in 
nothing I don't know what's happening." Finally the defend¬ 
ant did come in. Ms. Edwards then took her two children to a 
neighbor's apartment, and gave the neighbor $610. After she 
returned to her apartment rhe heard the agents ask the de¬ 
fendant to go to the police station that night. The defendant 
indicated lie would rather wait until the morning, but the 
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agents persisted and the defendant acquiesced. She heaio r.a j 

threats, nor was the defendant arrested. 

Mrs. Jones, the neighbor sought out by Ms. Edwards, 
testified that Ms. Edwards had rushed in with her children 
and the money. Mrs. Jones threw the money in a drawer and-- 
apparently abandoning the children who were supposedly the 
object of Ms. Edwards' concern--rushed after Ms. Edwards back 
to her apartment, where although she "wasn't really listening 
she heard the police ask the defendant to go to headquarters 
with them, heard him ask for them to wait until tomorrow, and 

heard them insist until he yielded. 

The Court credits the testimony of Agents Santacroce 
and Millcn over the testimony of the defendant, his wife, and 
Mrs. Jones. 'Hie defendant and his wife, who although not 
charged has been said by the prosecuting Assistant United 
States Attorney to be possibly subject to criminal charges, 
have obvious motives to lie. Ms. Edwards and Mrs. Jones both 
lacked credibility in their manner while testifying, and failec 
to offer candid explanations for inconsistencies and improb¬ 
abilities in their stories. 

' 

It remains for the Court to determine the voluntariness 
of the defendant's consent to accompany the agents to the 
Hartford Police Station. The context for this determination 
arc the facts set forth in the testimony of Agents Santacroce 
and Millcn, which facts: arc found by the Court to be true. 
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The voluntariness of a waiver of a Fourth Amendment rin¬ 
here the right not to be taken into police custody without a 
warrant or probable cause—"is a question of fact to b^. c. - 
mined from all the circumstances." Schneckloth ^..Bust^n^, 

412 U.S. 218, 248-249 (1973). 

Among the circumstances to be considered here arc the 

facts that the defendant is twenty-seven years of age and has 
a high school education." 7 Ills consent to entering into the 
custody of the agents was not elicited in the "inherently 
coercive" environment of a "custodial interrogation," see id. 
at 240 (emphasis in original); he was not in custody at all 
until he consented to accompanying the agents. Rather, he 
consented while on his "own familiar territory." See id. at 

24 7. 

The consent obtained by the agents is not necessarily 
invalid by virtue of the defendant's initial refusal; the 
refusal of consent and how long afterwards acquiescence follow! 
arc merely factors in the overall voluntariness equation, 
p....,,. „ lini te d States , 328 U.S. 582, 593-594 (1946). There 
is nothing constitutionally suspect in the existence and 
official exploitation*of "incentives to full disclosure cr 
active cooperation with the police," such as "the simple but 
often powerful convention of openness and honesty, the fear 


27 


had not, however, previously experienced questioning by 

or a confrontation with 
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that secretive behavior will intensify suspicion, and uncer¬ 


tainty as to what course is r.ost likely to be helpful . . . 
Coolidpo v. Now Unmoshire , 403 U.S. 443, 488 (1971) (Part III 
of the Opinion of the Court, joined in by six Justices). 


37 

The Court must be wary of participants in crime who upon 
finding themselves under investigation by the police seal: 
self-scrvingly to give a nisiending appearance of innocence by 
consenting to searches or seizures and then, when hoist by 
their own petards, strive to escape from the consequences 
of their dissembling cooperation by alleging that their out¬ 
wardly voluntary consent to being detained or searched was . 
subjectively involuntary due to intimidating circumstances. 

Cf . Bustamonte , 412 U.S. at 230-231. 


The Court must also pay heed to "what Judge [now Chief 
Judge] Kaufman has termed the right of individuals to excul¬ 
pate themselves." Unit ed Sta te s v, Quar les, 387 F.2d 531, 555 
(4th Cir. 1967), c ert, den ied 391 U.S. 922 '(1968). Chief 
Judge Kaufman wrote as a district judge: 


I 

l 

I 


I 


" . . . If the right of police to investigate a 
crime before formally arresting and charging a 
person is restricted too severely, not only will 
guilty persons go free, but innocent persons will 
suffer unnecessarily. Police officers tend, by 
and large, to uphold and be ruled by the law. 
There are overru n Ions policemen, just as there 
arc bad mercers of other occupations and profes¬ 
sions, but th'V are the exceptions in generally 
creditable callings. If the police are to" 1 that 
they my not quest ion a person until he has been 
formally arrested and arraigned, they will carry 
out that precept to the letter, especially if to 
do Otherwise would be likely to result in an 
escape Item punishment by guilty men. Instead of 


giving a person 
self from any su 
arrest him first 

"That Is nut 
pc ns at fur t 

tion by e. t: '. 
nrr* t and i :v. 
Thetc are i.-my c. 


an opportunity to exculpate hin- 
•.pieion of wrongdoing, they will 
and ask questions afterwards. 

to suggest that they will com- 
r r. st noted authority to ques- 
another illegal act, to wit, 
Without sufficient grounds. 

* e.::.:ons where a man appears 
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There is no evidence whatsoever that the agents physically 
threatened the defendant or claimed that they had the 
authority to take him to the police station without his con- 
pent. Compare Thinner v. North Carolina , 391 U.S. 543 (19uS). 
Tl'.c Court finds that the United States has sustained its 
burden, id. at 548, of proving that the defendant consented 


of his own free will and without intimidation to his accom¬ 
panying agents of the F.B.I. on November 28, 1973, to the 
Hartford Police Station for the purpose of establishing-- 
possibly by appearing in a line-up--to the satisfaction of 
the investigating authorities his innocence of the bank 


robbery under investigation. 


II 

After arriving at the Hartford Police Station but 


) 

before app 


earing in the line-up, the defendant was handed 


♦ » —< ■■ ■■■■ ■■ 

j *'/ cunt' d 



* 


i 


guilty enough to be arrested and arraigned, 
when in fact he is entirely innocent of wrong-^ 
doing. This innocence may be easy to establish, 
once the suspect is allowed to give his story 
to the police. P.ut it is easy to conceive of 
the police not allowing any suspect to say any¬ 
thing, before formal arrest and arraignment if 
that practice were termed illegal by the courts, 
particularly if such conduct might result in the 
freedom of a person actually guilty." U nited 
P-.Vjik v. b omnno , 180 F. Supp. 71, 82 (S.D. 

•'. V, LvJ). 



10 - 




A'U-> 


form bearing the captions "YOUR RIGHTS AT A LINEUP" a tic! 


"V7A1VER AND CONSENT." The defendant executed this consent 


form, but maintains that far from establishing conclusively 


his consent to participate in a line-up, this form invalidates! 


his consent to chp line-up as a matter of law. This claim of 


invalid consent is based on the fact that the form states m 


pertinent part: "You have been asked to participate in a 


lineup. . . . You are required to participate in the lineup 


but you are entitled to have an attorney of your own choosing j 


present." The defendant argues that except for the allegedly 


erroneous statement that he was required to participate in 


the line-up, he would net have done so, 


The defendant's contention founders on the fact that 


there is no privilege specifically protecting an individual 


otherwise in custody from compelled appearance in a line-up. 


It is well established that compulsory appearance in a line-up 


abridges no Fifth Amendment right, because the evidence so 
disclosed is merely physical characteristics, having no 
"testimonial significance." U nite dJ ltg't e ^ Uade , 388 U.S. 
218, 222 (1967); United State r, v. Jl \Tl LL r d . ° .» ^10 u * s * 

(1973); Hernandez v. Sc hmM*1orh, 425 F.2d 89, 91 (9th Cir. 


1970). 


The defendant suggests, however, that Wade and its 
successors somehow overlooked a Fourth Amendment privilege 
against appearance in a \ltu-v absent consent or judicial 


authorization, relying on 394 U.S. 721 


7 
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(1959). Davis held illegal the "dragnet" seizure or dozens 
of persons so as to obtain their fingerprints ^oj. the purpose 
of comparing these against a fingerprint founo at the scene 
of a crime. But as was pointed out in D ion i sro , in ]^ave_s jX 


was the initial seizure--the lawless dragnet detent ion--that 


violated the Fourth and Fourteenth Amendments, not the taking 
of the fingerprints." 410 U.S. at 11. "(T)he obtaining of 
physical evidence from a person involves a potontia 1 1 ou-th 
Amendment violation at two different levcls--thc 'seizure' or 
the 'person* necessary to bring him into contact with govern- 
ment agents, sec [ D avi:• ), and the subsequent scatca for and 
seizure of the evidence. ...[*(].•• Onvis is plainly 


insppoi 


;itc. to a case v.herc the initial restraint does not 


itself infringe the Fourth Amendment." Id. at 8, 11. 

In the instant case it has already been held that the 


"initial seizure" was conscnsual--thc defendant voluntarily 


accompanied the agents to the Hartford Police Station for the 
purpose of mpenring there in a line-up if the agents decided 
that a line-up would be useful. Nothing in Davis or in any 
othc’* case holds that the police, having gained a person's 
consent to the "r*-lr..:rc" nr "detention" by which he is brought 
to the si cc of •» line-up, rust secure separately his consent 
I to actual part iri;*•»» a line-up. A line-up itself 
transgresses r.o 1‘ Urrn A: cm'rent privilege, any more than 

decs the obtain.! '. * : •• ;:.-'vriting samples or voice exemplars. 

• • < r\ A 10 1' » *' • * ’ • • 

Dionisjo, “ 1 . ... 


A* 
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"In Katz v . I'ni ted S tates, f 359 0 . S . ?'* J J 1 ' - ’ 
we snid that* the Fourth Amend:. ont proyxaes x.j 
protection for what 'a person knowingly exposes 
to the. public, o.ven in his own home or office 
. . . -3S9 U.S., at 331. 7ha physica- 

charactcristics of a person's voice, its tone 
and manner, as opposed to the contents o’ a 
specific conversation, are constantly expose^ to 

the public, hike a man's fa > 
or handwriting, his voice is repeatedly produced 
for others to hear. No person can _haye_a 
reasonable expectation that others will not knew 
the sound of his voice., any more than he can 
reasonably expect thntjiir. face_will-b_c ia 
mvstcrv to the world. 1 ' Id. (hmpnasis added.) 


There has been no suggestion in this case that the 
defendant sought to terminate his original consent by leaving 
the police station in advance of the line-up. Were such the 
case, the written line-up consent form would be of dubious 
significance in proving the defendant's continuing consent to 
remaining in police custody, since the form does state that 
participation in the line-up is "required.” But on the facts 
herein, the written line-up consent was constitutionally 
superfluous. Indeed, the form itself does not purport to 
establish consent to participation in a line-up, but rather 
consent to participation in a line-up unaR^i.^n^tj i e, 
presence cf counsel.^ The form bears the publication date 


full text of the consent form is as follows: 

V OIT. n r.MTS AT A hIKF. UP 

you have W»n asked to participate in a 
lineup. At the lineup, you will be obliged to 
stand in n line with other persons, to speak, 
t_o tuovc in a certain Manner, and/or to put on 
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of "8-21-G8 M and was obviously concerned with the intim-non 
in United States v t . V.’.ade ri nr. a , that counsel or consent >-0 
the absence of counsel were required at all line-ups. ibis 
reading of the Sixth Amendment was rejected in Kirb y ya_ 
T.llinois , sunra , and since the defendant had not been 
formally charged at the time of the line-up herein there was 


no need whatsoever for soliciting execution of the form by 
5/ 

the defendant.— 


4/ cont 1 d 

or remove certain clothing for the purpose 
of enabling witnesses to make an identifica- , 
tion. You are required to participate in 
the line up but you are entitled to have an 
attorney of your own choosing present. If 
you cannot afford an attorney but wish to have 
one present at the lineup, the lineup will be 
delayed until an attorney has been appointed 
by a court to represent you. Having an 
attorney present will help you in the prepara¬ 
tion of your defenses to any identification 
which may be made at the lineup. 


However, you nay waive your right to have 
an attorney present at the lineup and consent 
to participate in the lineup in the absence of 
an attorney 


WAIVE!* 


A'rn CONSENT 


I have (read) 
of ray lights and 1 
I am willing to pa 
absence of an atie 
what I an doing, 
been raadc to me an 
any hind has been 


(had vend to me) this statement 
understand what my rights are. 
rtieipnu* in a lineup in the 
;nev. I understand and know 
i':s ni scr. or threats nave 
d n ’ urersuro or coercion of 
used against me. 


5/ 


It is clear from the tom 


. • 


? he 


ited relates only to t 


< : 


to the lawfuliyas el >-• 


• u %; 


iorn .1 that the constat soli 
ceunvel at a line-up, and iv> 
•~‘ivch enables 


UiUiMiMiii 
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A -* 0 


Since the line-up at wnich the defendant was identifiec 
was not invalid for lack of consent or for any other reason, 
the only remaining basis for challenging the legality of the 
arrest of the defendant immediately following the line-up is 
the failure of the F.B.I. agents to obtain a warrant m ad¬ 
vance of the arrest."^ The defendant contends that a warrant¬ 
less arrest is invalid £cr sc absent exigent circumstances to 
excuse the lack of a warrant, but fails to offer persuasive 
authority in support of this contention. 

Two of the cases cited by the defendant do not even 
suggest this proposition, heel: v. Ohio , 379 U.S. u9, 96 j 

(1964), held that since warrantless arrests lack the safeguard. 
which accompany the warrant procedure, warrantless arrests 
must be subjected to at least as stringent scrutiny for 
probable cause as arrests under warrants, so that there is 
no disincentive to resort to the warrant procedure. C5crcV .cdV| 


5/ cont'd 


nlace the defendant in a line-up. Nothing in the form pur¬ 
ports to supplant independent judicial inquiry into the 
validity of that custody under «stabiiched principles requiring 
a «diowinc of judicial authorisation, probable cause, perhaps j 

mere "reasonableness" in cir^-.iances. 

Mississippi, supra, 394 U.S. at or consent. 


! 







■ 
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v . United S ta tes , 357 U.S. 480, 48$ (1953), refused to consi'cL* 
bccau^i of untin.:-linens proffered arguments about the validity 

s 

of an arrest independent of the warrant under which it was 
made. The only arguable support for the defendant's position 


is United States v. Watson, 


F.2d 


, 14 Cr. L. 2298 


(9th Cir. 1973), in which a majority of the panel held that 
the police could not wait six days after gaining probable caus< 
before making a warrantless arrest without being able to show 
exigent circumstances justifying their failure to use the six 
days to procure a warrant. The third member of the panel 
dissented with the declaration; "I know of no case which hold; 
that officers must make an arrest the moment they come into 
possession of enough evidence to cause a magistrate to issue 
a warrant." 14 Cr. L. at 2299. 

The majority in Notson relied on dicta in Coolidee v . 

New Hampshire , 403 U.S. 443, 431 (1971) which stated the view 
of five Justices that "an arrest warrant is required in the 
absence of exigent circumstances" when the arrest requires 
"entry into the defendant's house," such as was the case in 
Warden v. Hayden , 387 U.S. 294 (1967), and Dorman v. United 
States , 435 F.2d 385 (D.C. Cir. 1970). Here no privacy 
interests were threatened by the formal arrest at police 
headquarters cf a person who had already voluntarily sub¬ 
mitted to police custody and participated in a linc-up. This 
Court finds no basis in law for holding such an arrest 
constitutionally invalid for lack of a warrant despite the 







presence of probable cause by virtue of an eyewitness identi¬ 
fication and express statutory authorization to make warrant- 

j 

less arrests upon probable cause. 18 U.S.C. § 3052. 

IV 

The next topic for consideration is the validity of 

the consent to the searching of his automobile and apartment: 

given by the defendant subsequent, to his arrest. Since the 

prior arrest has itself been deemed valid, the only basis for 

invalidating the consent to search would be a finding that it 

was involuntary. The government always has the burden of 

proof in showing the voluntariness of consent to search, 

bumpers v. North Carolina , sunrn , 391 U.S. at 548, and this 

burden becomes heavier when the consent is rendered by a 

person who is in official custody and subject to the "coercive- 

pressures" inherent in his arrest. United States v. Mann , 

% 

476 F.2d 67, 78 (2d Cir. 1973). See Schncckloth v. hustn- .onte 
supra , 412 U.S. at 240, n. 29; United States v. DeMarco , 488 
F.2d 828, 831 & n. 7 (2d Cir. 1973). 

The defendant executed a written consent to search form 
which included notice that he had a right to refuse consent, 
and which authorized agents of the F.B.I. "to conduct a com¬ 
plete search of my premises located at 11 WINTER ST. 1ST 
FLOOR HARTFORD CONN AND MY 1973 rONTIAC CONN LICENCE LT 







3899 The undisputed testimony of Agent Miller, >-ho 
witnessed the defendant’s signing of the form, was that the 
form was read to the defendant before he signed it, and that 
the defendant himself read the form before he signed it. 

The signing took place in the presence of two agents, in a 
moderately sized interview room, with dimensions approximating 
eight by ten feet. Prior to the signing of the consent, the 
defendant was informed that he had been identified at the 

line-up. The defendant said he had not been at the bank, lie 

* 

was advised that he was under arrest, and he inquired as r.o 
' what was going to happen next. The agent then asked if the 
defendant would consent to a search of his premises, and 
showed the defendant a copy of the consent form. The defend¬ 
ant indicated he had no objection, and the nature of the 
premises was then discussed. 


*" Thc £ u u tes t of the consent to search form signed by the 
defendant is as follows: 

* I, LEO!I McCLOUD, having been informed of 
rry constitutional right not to have a search 
made of the premises hereinafter mentioned with¬ 
out a search warrant and of my right to refuse 
to consent to such a search, hereby authorize 
HARRY B. BRANDON III, and PHILLIP KRUMU, Special 
Agents of the Federal Bureau of Investigation, 

United States Department of Justice, to conduct 
a complete search of my premises located at 11 
WINTER ST. 1ST FLOOR HARTFORD CORN AND MY 1973 
PORT! AO CONN LICENSE LP 3899. These agents are 
authorized by mo to take from my premises any 
letters, papers, materials or other property 
which they may desire. 

This written permission is being given by 
me to the above-named Special Agents voluntarily 
and without threats or promises of any kin ;i . _ 
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The defendant offered no evidence of any pressure to j 
sign the consent to search fern. The form itself gave net ,cl 
of the right to refuse consent sufficient to rebut any 2 
encc of a lack of voluntariness based solely on whatever subtle 
coercion may have been inherent in the in-custody content in 
which the form was executed. The evidence shows that the 
defendant was completely willing to execute the consent to 
search form. Even if the search were certain to have producer 
incriminating evidence, a finding of the defendant’s voluntar 
consent would be proper. United States,ex rel.Ltnijor 
McHnnn , 417 F.2d 519, 521 (2d Cir. 1969). A fortio r i ., where 
the defendant might reasonably have entertained notions of 
being exonerated by a search, see note 3, supra , whatever 
presumption of coercion may be appropriate regarding an m- 
custody consent to search must be deemed rebutted by the 
undisputed direct evidence that he gave his consent freely 
and willingly. Such is the case here. The Court accordingly 
finds that the consent to search form was executed voluntarily 


The voluntariness of the consent form disposes of the 
last remaining ground for the defendant’s objection to the 
search of his automobile, and the motion to suppress is 
accordingly denied insofar as it relates to tl.e items found 
in the defendant's car. Still to be decided, however, is 
whether the search of the defendant's apartment conformed to 


'-i 






- 19 - 


the scope of the consent given, and if not, if the search v 
otherwise valid. 

Agent Killer testified that after the defendant hao 

been shown, the consent form and had agreed to consent to a 

* 

search: 


“ . # , I questioned him as to the premises 
in which he resided, the nature of the premises 
at 11 Winter Street. And he said it was an 
apartment type building, several different 
families residing there. I inquired which 
apartment or where he was specifically residing, 
and he said the first floor. 

n l also inquired as to whether, since this 
was an apartment type building, whether there 
was anything in the basement cubicles that 
were fenced off or partitioned which he would 
have sole access to or would have anything 
located. At this time ho said no, that it was 
strictly an open' type basement.' As far as be 
! knew there was nothing down there of any kind, 
i There war. nothing, no cubicles. 

“And also was informed chat we were also 
interested in searching His automobile. Those 
two items 1 placid in the consent to search, 
as to what we were interested in searching. n 

In a subsequent interchange with the prosecuting 
attorney, Agent Killer further testified as follows: 


“q Is it normal procedure to question an 
individual ft- •:••• « ut i ng to a search form with 
regard to his interest in the property being 

searched? 

“A Y«*t, r.Ir. 

"Q What's the purpose of that questioning? 
"A To rprclfy the area that is to be 

searched. 













"Q Was Mr. McCloud questioned with 
regard to that area? 

"A Yes, he was. 

"Q And what did he state? 

"A He said that he resided at the first 
floor of that apartment building. And then I 
questioned him about other areas in the build¬ 
ing that he nay have control of. And at that 
point I specifically mentioned the basement, 
because in apartment buildings sometimes they 
are divided into various apartment portions and 
under individual control. 

"And he said that vans not the case in 
this building, that there was nothing in the 
basement. And that he had no control over any¬ 
thing in that basement, that there were no 
cubicles, and as far as he knew there wasn't 
anything of that nature in the basement. And 
the only place that he had any place where he 
resided or [had] control over was the first 
floor apartment." 

After stating on cross-examination that he was par; 
phrasing the defendant insofar as he testified that the 
defendant said he had "no control" over the basement area 
Agent Miller replied as follows to further questions from 
counsel for the defendant: 

"Q ... So, in other words, the only 
authority that [ theudefendant] gave you was to 
search the first floor of 11 Winter Street and 
his automobile, is that correct? 

"A That’s all he had control over. 

"Q I'm not asking that question, sir. 

I'm asking you if that is what he gave you 
authority to search? 
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The defendant himself testified that the only quali¬ 
fication he enunciated when he gave his consent to the search i 
was "not to touch any of my business papers." The defendant 
stated that the agents "didn't mention anything about the 
basement," which he testified was used by him and possibly by 
the family in the apartment above him. When asked if "on this 
form did you deliberately limit the search to the first 
floor," the defendant replied simply: 

"I told them--they asked me could they 
search the apartment and my car. And I told 
them or asked them what would they be--you 
know, not touch any of my paper work, my 
business papers. That's what I told them. 

And they told me that they wouldn't touch any 
of my paperwork." 

• 

Based on this slightly conflicting evidence, the Court 
finds that Agent Miller's inquiries as to the nature of the 
defendant's premises, including whether the defendant had the 
use of a portion of a basement area, were directed towards 
ascertaining the limits of the defendant's premises as opposed 
to areas controlled by the other occupants of the second, 
upstairs apartment in the building in which the defendant 
lived. Such inquiries are, of course, essential to avoiding 
intrusions on the privacy of occupants of apartments other 
than that occupied by an individual residing in a multiple- 
family dwelling who has consented to the search of his own 
particular premises. The specification of "11 WINTER ST. 1ST 
FLOOR" on the consent form was intended only to distinguish 










the defendant's promises fron the second-floor apartment j 

sharing that sane address. The form -self authorises u 
complete search of r.y premises" at ti. specified adores*: 
there is no indication on tne face of the form and no support 
in the evidence--including the testimony of the defendant 
himself--for the defendant's contention that his consent to 
search v;as expressly limited to the main floor of his apart¬ 
ment proper, to the exclusion of the basement area which was 
directly connected to his apartment. Given the testimony of 

both the defendant and his. Edwards that the basement was, so 

8 / . . 

far as they knew, exclusively used by them, ana given the 
consent form's authorization of a complete search of th.. 
defendant's premises, no conceivable purpose would be served 
by holding that separate authorization by consent or judicial 
authorization was necessary for tne consensual search to ex¬ 
tend into the basement. The search of tne basement intruui•>. 
on the privacy of no one other than the defendant himscli, 
who had voluntarily waived his right to such privacy. This 
is not a case where the basement was a storage area open to 
common use with access separate from the premises to be 
searched. The basement here was an integral part of the 
premises listed on the consent form. The search of the base- 

T 

ment did not exceed the scope of the authorization given by 
the defendant in executing the consent form. 


An attic area was available to the occupants of the second 
floor apartment for storage purposes. 
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VI 

As an alternative basis for upholding the validity of 
the search of the basement, the Court finds that this search 
was authorized independently of the defendant's written 
consent by the oral consent of his common law wife and cc- 
tenant. Agent Santacroce testified that during the course oi 
the search of the defendant's apartment, an agent reported to 
him that there was a door leading down to a basement. 

"... And T asked Eva Eduards if it was 
all right to search the basement. 

"However*, before she answered I asked her 
what was down in the basement and if she kept 
anything in the basement. She said that she 
and the other family in the building shared the 
basement. 

"I asked her if she wanted to go down in 
the basement with the agents and she declined, 
she said no, she didn't want to go in.the base¬ 
ment with the agents. And I asked her if it 
was all right to search it and she said yes, it 
was." 


Ms. Edwards' consent was also testified to by Agent Brandon, 
who participated in the search of the basement. 

Ms. Edwards denied having given consent to search the 
basement. She maintained that the agents had asked only what 
was behind the door that led to the basement, and that when 
she replied the agents went right down to the basement. Ms. 
Edwards became somewhat confused under cross-examination, 
however: 
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"Q You stated lhat.no FBI agent present 
at the house that evening was given your per¬ 
mission to go down or conduct a search in that 
basement? 

"A No. 

"Q Would you tell us, to the best of 
your recollection, what they said to you con¬ 
cerning that area and what you said to them? 

“A You ashed me--they asked me what this 
door leads to. I said the basement. And that 
was it. 

"And then the two FBI's went down in 
the basement and they enrne back. 

"Q IJho asked you the question, do you 
recall which agent? 

"A I think it was you. 

"Q You think I asked you? 

"A Yes. The man looked something like 

you. 

"Q Can you tell us who else was there? 

"A It was the one that testified first, 
and then-- 

"THE COURT: Santacrocc? 

"A Yes, Santacrocc. And two other ones 
that came in the house. I don't know. I 
remember three being there when the search was 
going on. 

"Q [By the prosecuting attorney] What 
time did I arrive there? 

"A I didn't soy directly that it was you. 

I said I thinK it was you. Because, you know, 
you look alike. There was a guy looked sou¬ 
thing like you. 

"Q And that individual made a statement 
to you that--what did that Individual say? 










"A Let me rut it this way: One of the 
men asked me could they -- asked me what did 
the door lend to. And I tola them the base¬ 
ment. And that was it." [Emphasis added.] 


The Court again credits the testimony of Agent 
Santacroce over that of Ms. Edwards. Sec page 6, supra. More 
than a slip of the tongue was likely involved when Ms. Edwards 
started to say that the agents had asked her "could they" go 
to the basement rather than what was behind the basement door, 
besides the testimony of Ms. Edwards denying her oral consent 
to the search of the basement, the only support the defendant 
offers for his version of the facts is the alleged conflict 
between the oral consent and the written consent forms 
executed by the defendant and Ms. Edwards. Ms. Edwards signed 
a written consent form identical to that of the defendant, 
specifying "11 WINTER ST., 1ST FLOOR" as the premises which 
Ms. Edwards was authorizing to be completely searched. Since 
Ms. Edwards was allowed to speak with the defendant before 
signing her consent form, the defendant maintains that their 
consent forms together provide written proof of their joint 
intention to limit the search of their apartment to its main 
floor, the first floor of the building, and that Ms. Edwards’ 
purported oral consent is at odds with this written proof of 

I 

intent. However, the Court has already held that no such in¬ 
tent can be read into the defendant's own consent form. A 
fo rtiori , no intent to limit the search to less than the 
"complete search" of the premises specified on the face of the 


C3 


jr* 









1 

form can be read into Ms. Edwards' written consent. The 
address on her consent form was filled in by the agents, 
manifestly by exact reference to the form previously signed 
by the defendant. There is no evidence whatsoever that at 
any time before or after her conversation with the defendant 
Ms. Edwards herself sought to inject any limitation into her 
proposed consent to search.- The Court accordingly finds as 
a fact that Ms. Edvards voluntarily gave oral consent to the 
agents' search of the basement of.her apartment. 

The Supreme Court has just this year expressly hold 
that the prosecution herein may rely on Ms. Edwards' consent 
to the search of the basement. "iWjhcn the prosecution seeks 
to justify a warrantless search by proof of voluntary consent, 
it is not limited to proof that consent was given by the 
defendant, but my show that permission to search was obtained 
from a third party who possessed common authority over or 
other sufficient relationship to the premises or effect!s] 
sought to be inspected." United States v. Matlock , 42 U.S.L.V:. 


V / 

— The validity of Ms. Edwards' written consent need not be 
decided, since save for the alleged conflict between the terms! 
of the written consent and the alleged fact of the existence 
of the oral consent, Ms. Edwards' written consent has no 
hearing on the Court's disposition of the defendant's motions 
-to suppress. 

It should be noted, however, that the written consent 
| form signed bv *"nvdr. did give her notice of her rights 

vefuse to a and to demand that a warrant be oberm d.. 

r note 7, : u " nv\ Edwards was aware of her rtj'.ht L ai 

„i,Ji a-. t evuv.-ut oraljy to the search oi the baev- 

reiucc when j 
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4252, 4254 (U.S. Feb. 20, 1974). The defendant does not arguej 
that Ms. Edwards, with whom he shared the apartment and live 


rent, and whom he acknowledges as his wife, lacked "sus r elent: 
relationship" to the basement to give her consent to it. cing 
searched. Rather, the defendant argues that Matlock 1 s doc¬ 
trine of third-party consent is inapplicable when the defend¬ 
ant himself has expressly refused to consent to a. search and 
so has invoked his right to compel the authorities to seek a 


warrant. • •• 

The Court need not address the merits of this argument, 
since it has previously held that the defendant did not so 
seek expressly to exclude the basement from the scope of the 
search to which he was willing to consent. Even if it were to 
be. held as a matter of law, contrary to this Court's holding 

l 

herein, that the defendant's written consent to search was too 
vague, in view of the government's burden of proof, to be 
applicable to the search of the basement, there remains this 
Court's findings of fact that apart from whether or not the 
defendant expressed his legally cognizable consent to the 
search of the basement, he certainly did not articulate any 
express objection to the search of the basement. Indeed, there 
is not even any evidence of such an objection, even from the 
defendant himself. However useful such an objection may be as 
a postulate by which the defendant's conduct in giving his 
address as 11 Winter Street, "1st floor," assumes cunning 
significance, the fact remains that proof of the existence 


J 

J 
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j the defendant's objection to ?. search of his basement has board 

I f 

confined to the conjecture of the defendant’s counsel. In 

i 

_ i 

such circumstances the government is in no way estopped free', 
availing itself of the third-party consent permitted under 


Matlock. 


The defendant also argues that the fact that his where¬ 
abouts were known to the searching agents, who had easy access 
to him, carried with it a requirement that the agents seek 
consent to the search of the basement from him rather than 
from a third party. The defendant cites as authority for this 


point two articles, one case, United States v. Robinson , A79 
r.2d 300, 303 (7th Cir. 1973), and a dissenting opinion in 
another case, United States v. Stone , 471 F.2d 170, 174, 177 
(7th Cir. 1972), cert, denied 411 U.S. 931 (1973). These 
authorities all ante-date Matlock , however, which premised thej 
validity of the third-party consent doctrine on the defendant 1 , 
assumption of the risk that a co-inhabitant "might permit the 
common area to be searched." 42 U.S.L.VJ. at 4254, n. 7. 
Matlock cannot be read as if the risk so assumed is a sliding 
scale of liability to a search of common areas under a third 
party's consent, with the risk varying inversely to the de¬ 
fendant's accessibility to the police at the time the third 
party's consent to the search is elicited. Save for whatever 
estoppel may be posed by one of the co-inhabitant's express 
refusal to consent to a seax'ch and demand that the authorities 
secure a warrant, Matlock appears to recognize in any one of 
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several co-inhabitants an absolute right at any t: 


to 


permit the inspection in his oy.ti right" of the property 

jointly inhabited or controlled. Id. 

The Court concludes that Ms. Edwards' oral consent to 
the search of the basement renders lawful the use against tne 
defendant of the fruits of that search. 

The defendant's motions to suppress are denied. 

SO ORDERED. 


Dated at Hartford, 


Connecticut, 



September, 1974. 






United States District 


tc / 




< 








!(pgo. 8-10). At the line the individuals were presented in an 

j! 

appropriate manner and a photograph was taken (Exhibit 2) . :^ac.r 
participant stepped forward and repeated a brief statement, a 


Procedure permitted by Uni ted States v. Wade , 388 U.S. 218 (1967) . 
.The participants were all black males with no distinctive physical 
(characteristics or attire which might unreasonably influence an 
identification. See, e.g. Line-up-Suggestiveness, 39 ALR 3d 4S7; 

Simmons v. United States , 390 U.S. 377 (1968); United _States v. 

both, 430 F.2d 1137 (2d Cir. 1970), cert , denied 400 U.S. 1021 


'(1971) . 


The government submits that the defendant was not 
ienied due process because the line-up was conducted in a 
permissible manner which was neither suggestive nor conducive to 

irreparable mistaken identification. 

II. The defendant was not improperly denied assistance 


>f counsel 


In Kirby v. Illinois , 406 U.S. 682 (1972), the Supreme 
L’ourt modified the decisions of Wade , supra , and Gilbert v. 
California , 388 U.S. 263 (1967), by establishing the right to 
counsel at the point when "adversary judicial criminal proceedings 
Ihether by v/ay of formal charge, preliminary hearing, indictment, 

I nformation, or arraignment" have commenced. 406 U.S. at 689. 
one of the steps mentioned above had occurred to McCloud at or 
rior to the line-up and, therefore, his right to counsel did not 


ittach. 


In Saltys v. Adams , 465 F.2d 1023 (2d Cir. 1972), 


-he Court declined to follow Kirby where the defendant had been 

[ 

irraicned on another robbery charge and .cither retained or was 
• 

Unioned counsel. Hut see the dissenting opinion of Friendly, 

} 

Chief Judge, IdL at 1025. llcyever, the facts here are clearly 






DISTRICT OF CONNECTICUT 


UNITED STATES OF AT1SRICA, 

Plaintiff 


v. 

LEON MCCLOUD, 


Defendant 


CRIMINAL NO. H-610 


OPPOSITION TO DEFENDANT'S 
MOTION TO SUPPR ESS lUCNTIl 3 C:\iIONS 


Plaintiff, United States of America, opposes defendant's 
motion to suppress identifications, based upon the files and 
records in this case and the following memorandum of points and 
authorities. 


Memorandum of Points and Authorities 


I. 

Background 




On November 28, 1973, at approximately 3:00 p.m., the 
Enfield, Connecticut Branch of the State-Dime Savings Bank was 
robbed by one individual. (Hearing on Motion to Suppress, p. 31). 
At approximately 7:20 p.m. that same date, FBI agents, during tne 
course of a general investigation concerning the robbery, contacted 
the defendant at his apartment at 11 Winter Street, Hartford 
(pgs. 14, 31). The agents were initially met at the door bj, the 
defendant's common law wife, Eva Edwards, who stated thaw 
did not live there (p. 15) . McCloud subsequently emerged from 
another room in the apartment and was questioned by the agents 
concerning his whereabouts that afternoon (p. 15). Although 
McCloud was considered to be the "best lead" the FBI had at that 
moment (p. 32) he was not a suspect (p. 32) and was not 
of the robbery (p. 16) . _ _ 









During the questioning at the apartment Special .^genw . 

! Dewey Santacroce asked McCloud to go to the Hartford Pol~c._ 

i: to appear in a line-up (pgs. 18, 44) . Santacroce and Special j 

I! Agent James Millen both testified that McCloud consented without j 

n 

jj reservation {pgs. 18, 45). The defendant and his wife testified 

r 

li that Santacroce asked McCloud to go downtown to "clear things up ^ 

•I 

j! (pgs. 59, 79) and that McCloud had initially objected by stating 

ij he was tired and v/ould wait until the next day (pgs. 59, 79). 

Millen testified that McCloud arrived at the police 

j; station at approximately 8:15 p.m. and v/as taken to an interview 

|i room where, at approximately 8:25 p.m., he read and executed a 

ij 

|j standard advice of rights form (p. 46, 107-108, Exhibit 3). 

I 9.30 p.m. McCloud read and executed a standard rights 

jj a t line-up form (p. 103, Exhibit 1) and orally indicated he under- 
ij stood what his rights were (p. 110) . At the line-up, Ernest 
V/oollettc, the bank's branch manager, positively identified 

i. , J 

j. McCloud as the robber (p. 48). Millicent Root, the assis.ant 

j branch manager, identified McCloud as resembling the robber but j 

! was unable to make a positive identification (p. 48-49). 

!! i 

ij Following the line-up, at approximately 10:00 p.m., 

E j 

McCloud v/as placed under arrest (p. 113) . 


Discussion 


I. The 1 ine-uo v/as not conducted in an impermissibly 
suggestive manner. 

The Supreme Court has recognized that a pre-trial confron- 
be 

tation may/"so unnecessarily suggestive and conducive to irreparable 
mistaken identification" that a defendant would thereby be denied 
due process of lav/. C> tova 11 v. Den no , 338 U.S. 293, 302 (19u7). 
However, the Court stated that a claimed violation of due process 




April, 1974. 


ji Even assuming McCloud's right to counsel nad nttacnce , 

| 'prior to the line-up there was a knowledgeable and intelligent j 

j waiver. McCloud was given Miranda warnings within minutes after . 

5 his arrival at the police station (Exhibit 3). Immediately prior j 
ij t 0 the line-up he was again advised of his right to cour.-e- 

I . 

j (Exhibit 1) . 

| The record clearly demonstrates that McCloud voluntarily 

{ accompanied FBI agents to the police station where, after being 

| advised of his right to counsel on two separate occasions, he, 
it 

j) v/ithout any objection, appeared in a lme-up. 

i hi. 

I 

) ji Conclusion 

8 The relief requested by the defendant should be denied 

i> for the reasons stated above, 
i! 

l' Dated at Hartford, Connecticut this —/ib-L day oi 

; i 


UNITED STATES OF AMERICA 


|! STEWART H. JONES _ 

1 United States Attorney 

I 

ALBERT S. DABROWSlCl 

j Assistant U. S. Attorney 

■- 

|l c E R T I F I C A T I 0 N 

•» "* “ “ 

jj • This is to certify that a copy of the foregoing 

I Opposition to Defendant's Motion to Suppress Identifications was j 

ji mailed, postage pro-paid, to David S. Golub, Esq., University of , 

i 1 Connecticut Law School, 1B00 As. -um Avenue, West Hartford, Conn. j 

;• 

06117, this J l- 1 ' day of April, 1974 . 


t 
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DISTRICT OF CONNECTICUT 


. UNITED STATES OF AMERICA, 

Plaintiff 


LEON MCCLOUD, 


Defendant 


CRIMINAL NO. H-510 


OPPOSITION TO DEFENDANT'S 
MOTION TO SUPPRESS EVIDENCE 
AND FOP, RETURN OF PROPERTY 


‘ Plaintiff, United States of America, opposes dOi.or.ca.it n 

notion to suppress evidence and for return of property based up.jr 
the files and records of this case and the following nomoi.c.neu.n °- 

i points and authorities. 

;■ 

Memorandum of Points and A uthorities 


Background 


The defendant, LEON MCCLOUD, was arrested at 10:00 p.m. 

ii 

, on November 23, 1973 for the robbery of a federally insured bar..;. 
The defendant and his wife then consented, in writing, to a search 
of their residence at "11 Winter Street, 1st Floor, hartforc, 

; Conn." (Exhibits 4 and 5). The defendant also consented to a 
search of his automobile (Exhibit 4). 

During the search of the residence, conducted in the 
presence of the defendant's wife, Special Agent Larry Bit.neon 
discovered a door leading to a basement (P. 139) . Special .•tool....* 
Brandon and Dewey Santacrcce testified that the defendant's wife 
indicated r.l.o had no objection to ft search of the b-seaawt (r'J r “ 
139, ISC). Mrs. McCloud fcertif iod tb it the agent r. neither a, . 
nor v.’ jrc given pen-mission to 1 1 " 







The search or tno 0 a 3 c.- 7 .eat revealed a paper bag 
containing $13,790 in Connecticut Dank and Trust Company wrappers 
bearing Enfield Branch teller stamps and a 9mm semi-automatic 
pistol. The search of the automobile revealed a box of .390 

shells. 


Discussion 


I. The Search of the basement wits lawful ba causj^a, 
voluntar y consent was given by a thi rd party inj^ntroLol^ 


premises, 


The defendant and Eva Edwards, although not formally 


married, have been living together as husband and wife for a number 
of years (p. 77). Eva Edwards testified that she rented the 
apartment and that "we" (the defendant and herself) pay the rent 
(p. 83). It is well established that one spouse generally can 
consent to a search of a residence shared with the other spouse 
where evidence is sought against the other spouse. ynRe^Etat:^ v. 
Pugliese , 153 F.2d 497 (2d Cir. 1945); United States v. Huin£, 14 ? 
p,2d 405 (2d Cir.), cert, denied , 325 U.S. 885 (194 j). 

There is no claim that the consent was the product of 
coercion. Eva Edwards simply asserts that she was never asked to 
; consent to a search of the basement (p. 164). This must be 
weighed against the testimony of Agents Santacroce and Brandon who 
testified that Eva Edwards did indicate an approval of a basement 

l 

search (p. 139, 156). 

• The consent was made with the knowledge of the right not 

to consent since Mrs. Edwards read and executed the standard 
written consent to search form approximately one hour prior to the 

actual search. 

A search of property conducted pursuant to a valvu 
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412 U.S. 218 (IS73); Davis v. VJ'J.Lid:Hi1' 3.3 U.o. 

In establishing a valid consent the governed is not liv ^ 

proof that the consent was giver, by the aerenaant 
authority to search obtained from a thiru-patvy po.*s~* 
authority over the provisos being searched. V * 

Matlock, 42 U.S.L.W. 4252 (U.S. February 20, 1974) . Co-on 
authority sufficient to justify a third-party consent requires 
"mutual use of the property by persons generally having joint 

i *• Td ci t 4 2 5 ^ * i n« 7 • 

access or control .... ££• 


11. The search of the car \ :n .LL x ii-^ 1 - ~~ 


— {n v;rltlnc> - waa 

The defendant upon arriving at the police )n 

promptly given the warnings required by v * —— 

U.S. 436 (1906), for custodial interrogations oven though ho hxu 

not yet been accused (Exhibit 3). Immediately following hi* ‘>'-ra 
he read and executed a consent to search fr.ru in which ho was 
advised of his tight not to consent to a search (Exhibit <) • 
in no evidence of coercion or intinid.iiion. The totality of the 
surrounding circumstance* clearly demonstrate* that the consent ■ 
in fact voluntary. SchnecMotb V. BustartoV-e, BOgra. 


Ill . 

Conclusion 


Th e relief requested by the defendant should be det.i 
for the reasons discussed above. 

dav of 


-i '.-1 


Dated at Hartford, Connecticut this 
April, 1974. 


UNITED STATES OF AIURXCA 


fj ( ... ‘ 

United htac; ■ Ai 1 • 











c r. u t i } ' t c a 't* :: JUi 

i :> to certify thco- <x c.o~>/ o_ c.'-. ic•-• J o L..-j 
Opposition to Defendant's Motion to suppress Evidence and for 
neturn of Property was mailed, postage pro-paid, to David S. Colt", 
Esq., University of Connecticut Law School, 1S00 Asylum Avenue, 
WQSt Hartford, Connecticut, this _ day of April, 


ALBflKT S . DAbilCWSKI 
Assistant U. S. Attorney 
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\i::rn.D stayss or af^ica 


ck. 1:0. 11-610 


)j:C'W i:cnijc’ja 




I 

The defendant, IHC.’I ircCl/AJD, through his attorney undersigned, 
respect fully roves this Court to surprise as evidence against Mu 
in any onrJnal proceeding the following identifications: 

3 . The out-of-court ider.ti ficnlion wade by Hrr.cr.t Foollctte 
t,-i November >:u, 1973, of tne defendant as the perpetrator of the 

, 

1 offenses alleged in the abovc-captioncd action; 

?. The out-of-court identification nr.de by Fillrccnt* Fast 

• I on J’ovn hur 2S, 3973, of the defendant as the perpetrator of the 
offenses a]3eyed in the above-captioned action; 
on the ground that: 

3. Said identifications v:cro conducted in such;:; ir.-.pcrmissibly 
suggestive Manner as to create a substantial li/.olihood cm 
ir.istahcn identification, in violation ci the he. end ant' s rights 
under the Fifth Av.andxcnt of the tsated states Constitution; 

2. Said identification occurred immediately subsequent to rn 
; illegal arrest and constituted, therefore, the fruits of an illegal 

i 

arrest, in violation of the l)_fir.dar.t'.- rights under the Fourth 
Amendment of the United States Constitution; 







The Th-fcnian’: v:as deni -his rer." to the r r:— o. 
coanr.cl ;.t said identifiraliens, in violation of the Defendant's 
rir.'sts under the Sixth /c;;cmlT.ont of Die United States Constitiurcn. 

The Defendant further moves this Court to suppress as evidence 
again:* him in any criminal prcecodinc any further identifications 
of the Defendant by V^oUette or Hoot as the perpetrator of the 
oDle/.ed offenses on the ground that raid future identifications v.on.id 
he irreparably tainted by the prior irpexuissible identification, 
producin'; a substantial likelihood of misithr.lificelion. 

In support of this motion, the defendant alleges the follo::ins 

facts: 

1. Tho Defendant ms illegally arrested vlthoul a warran*. by 
events of the federal bureau of Investigation on November 2t., IV < 
in connection vill; thc.s case. 

2. Sub.-ccucnl to his arrest, the Defendant v:as presented :.n 
a line-up to vitnesses Collette and I'.oo^. 

3 . Ko counsel uas present at this Jmc-up. 

/,. with the exception of the Defendant, the participants in 
the I'jjic-un aic.ific.oiUr fidled to to tl.o dowsriptlcno of 

the perpetrator of the alleged offenses given by Wollettc and boot. 

5 . Doollette made r. positive identification of the Defendant 

os the perpetrator of the clicked offenses. 

6 . noot could not positively identify the Defendant os the 
perpetrator of the alleged offenses, but uas able to rule out 


pooti*. 


ively Die oilier participants in the line-up. 


Vs) 





J. UL 


\r ! 


IfilhiiErX’:!?:, Pefc.'.dnt jo ays this Iwiion bo created. 


Jlcr.pect fully submitted, 
Tins »:•;:•••} 


b • C> ‘ i > 

Jlifi Attirnoy 


o )\ n v. n 


'/lie forcf.or’n:; lotion bovine boon heard, it hereby 
CSUraSD Vhat the identifications noted above bo suppressed 


for the forcf.oin,'; renaonr.. 


UY Till'. CG'J, :Y 


Cic) i - j/'til* no C.Lt'.». 


•?c.v U’:: 


It :is hereby certified that a copy of the fore-cine has been 
mailed, posta,"/; prepaid, to the Inivctl Lta«co Attorney, Ha) Ij o. 
Connecticut, this day of January, l r /7A* 




Ji/.V.tD 3. CjjVjil 


,• . * ;r • •* * • ■< 


# j *. •; * .* •, •, •*. * * . *t.. ’ • ** 4 .*> t * 
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o? 


united status o~ /.musica 


cr. uo. h-6:.o 


VS. • 

n 

j.iior: };us::::s kccloud : 

m ot jo:? t o sir-v'v.n as :r. r Ti) v::c.u amp for 
u c. q/ i’.. : -- - ■ t 

The defendant, LUCA’ MCCLOUD, through his attorney undersigned, 
respectfully moves this Court to suppress as evidence against him 
in any criminal proceeding and return to him the following property 
seined from him and his premises by government agents on November 23, 

1973: 

1. Thirteen thousand seven hundred ninety dollars in cash; 

2. One 9 rm semi-automatic pistol; 


3 . Any and all money wrappers; 

/*. One box .300 shells; 

5 . Any and all paper bags or other containers; 

6 . All other property taken from the Defendant or his 
premises on November 2d, 1973.5 

on the grounds that: 

1. Said property was seized illegally, without warrant or the 
Defendant’s valid consent, on said date; 

2. Said property was seized subsequent to an illegal arrest and 
constituted, therefore, the fruits of an illegal arrest, 









2 


in violation of the Defendant'a ri&ls under the Fourth Amendment of 


the United States Constitution. 

Jn support of this motion, the Defendant alleges the folio;:nr; 

facto: 

1, On Kovembor 2o, 19V3• the: Defendant was illegally «i)<co>(d 
without a warrant, by a G r.nto of the Federal IMreau of Investigation 
in connection with this cane. 


2. Subsequent to this 
of Investination conducted a 
Defendant's preuii.ee and the 

3 . Pursuant to such s 
suppressed •..•ere sci'/cd. 


arrest, agents of the Federal bureau 
search, without a warrant, of the 
Pcfcndant's automobile. 
earch, the items listed herein to be 


Kiln 


for the fore (pins reasons, the. Defendant prays this 


motion he granted. 


Respectfully submitted, 

• tub deff\’da;;i 

BY:__ 

DAVID .>• CJi.Jb 
Defendant's Atton»cy 

0 li)) n 

The foregoing rcoticn having been heard, it is hereby 
ORDE R'-P that the above rrotion be granted. 


BY THE COURT 


Clcn'.y . 1 ssisttie: >. 
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CERTIFJCA?.rQ:: 


I hereby certify that a copy of the foregoing; Appendix to Appellant's 
■Tief was mailed, postage prepaid, to Peter Dorsey, Esq., United States Attorn 
l.'/J Main Street, Hartford, Conn., this Q ^ day of May, 1975* 


DAVID S. G'JDUD, LSj. 
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